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FOREWORD 


Dr Sir Cimmaslal H Setai.\ad, 

KCIE, IXD 

It IS my pleasant duty to wTite a Forcsrard to Mr Joslifs 
book The jVeiu ConHilution of India Mr Joshi is eminently 
qualified to deal witli die subject matter bj his past training 
and academic position He was a Professor of History and 
Economics m one of die leading Colleges of Bombay and he is 
nosv a Professor of Law at the Government Law College He 
IS also in active practice in tlie High Court of Bombay and has 
die necessary critical and precise mind to deal with the subject 
upon which he has written tins book 

Mt Joshi’s book is an impartial exposition of the New Con* 
stitution of India under die Government of India Act, 1935, 
without any political bias, and puts before die student and the 
general reader a complete picture of the whole syrtem embodied 
in die Act Though the book has been primarily intended as 
a guide for students of Law in comprehending the principles 
underlying die New Constitution and its provisions, it has in 
fact, in my opinion, grown into a publication which will be of 
great use not only to lawyers but to die general public wishing 
to understand and grasp the implications and effects of dus piece 
of legislation which constitutes a landmark in die political evolu 
tion of India The histone background, as delineated in die 
book, IS very accurate and enables one to appreciate in proper 
perspective die various stages through which both the theory 
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and die practice of Indian administration base passed Tlie 
book IS bound to be a great help to tliose on uhom svill fall tJie 
dut> of administering the Act either in a ministerial capacity or 
ais members of the Legislatures It will also be a valuable addi 
tion to tlie library of c\ery one, in an^ part of tlie Bntish 
Empire who is interested in Indian affairs 

The importance of the Government of India Act, 1935, in 
the political evolution of India cannot be exaggerated A\hen 
1 first entered tlie Bombay Legislature (then called the Bombay 
Legislative Council) in the year 1893, that body was no more 
than a dignified debating society The elected element formed 
only a small proportion of tlie total number, the rest being 
nominated by the Government Bamng actual legislation, the 
members of tlie Co uncil had no control over the admimstration 
They had only the n^it to puTTHterpeUatiannifTlie mWllllg* 
of die Council and to discuss the annual budget but with no 
power to move any alterations therein There was, of course, 
under the circumstances, no element of responsibility m the 
Legislature The Viceroy’s Legislative Council, then ^led the 
Imperial Legislative Counai, had also the same restricted 
functions 

In jgog came what are known as the Motley Minto Reforms 
Tliese reforms did not mtroduce any radical diange in the 
system, but only widened the membership and empowered the 
members to move resolutions and to vote on the budget A 
similar cliange was brought about in tile Central Legislature 
One departure was then made so far as the administration was 
concerned by requirmg that one Indian should be appomted to 
die Executive Council in the Provinces as well as at the Centre 
Any idea, however, of introducing Parliamentary government 
and clothing the Legislature svith responsibility was not then in 
the picture Lord Morle>, the tlien Secretary of State for India, 
openly disclaimed m P-vrhament ahy intention of mtroducing a 
Parliamentary form of government m India ft was onI> m 
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1919, after tlie Declaration of August 120, 1917, Uiat Uie broad 
^^Slon of Mr Montagu made die introduction of responsibility" 
llie main feature of tlic reforms tlicn introduced It is note 
svortliy that the sclieme of reforms evoked and submitted to 
Mr Montagu jointly by the Indian National Congress and the 
Muslim League did not contain any element of responsibility 
It n-as Mr Montagu who dunng Im tour in India instilled in 
the minds of Indian public men tlie essential need of making 
the Executive responsible to Uic Legislature Tlie Act of igtg, 
liowev er> introduced no responsibility in the Central Government 
■^ind introduced only partial responsibility in tlie Provinces, dius 
creating what has been known as Dyarchy, whereby Mmistcn in 
charge of certain transferred subjects were made responsible to 
the Lcgulature, while the other half of the Government, in 
charge of what were called the reserved subjects, still remained 
irresponsible Such a patchwork was bound to encounter 
obvious obstacles in its working But even so, it would have 
served as a substantial step forward tovsards real responsible 
, government but for certain unfortunate events tliat transpired 
Althougli there were differences of opinion regarding the merits 
of tliese reforms, the Indian National Congress, at its sessions at 
Amnisar, welcomed them and at tlic instance of Mr Gandiu 
himself passed a vote of tlianks to Mr Montagu Soon afier- 
w'ards, however, came disorders in the Punjab and otlier places 
and the unfortunate happenings dunng Uie administration of 
martial law in the Punjab I have a vivid recollection of tliose 
events and the feelings they created in tlie country, as I was one 
of the members of the Committee, presided over by Lord 
Hunter, that vNas appointed to mvcstigate into those disorders 
On the top of tliat, tliere were introduced in the Imperial Legis* 
lative Council tlie measures known as the Rowlatt Acts The 
whole of die Indian public was against tliesc measures, and 
it IS significant to note diat every Indian member of die Imperial 
Legislative Council, a good many of whom happened to be 
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nominated by Government, voted against that piece of legisla- 
tion Even a reasonable request made for the postponement ol 
the consideration of that Bill till the new Legislature came mtc 
existence was brushed aside All this created widespread sus 
picion as to the good faith of Britain, and Mr Gandhi started 
his Non Co-operation Movement, with the result that the Con- 
gress people abstained from entering the Legislatures The 
Legislatures in consequence wen. not fully representative of the 
people 

One defect of this scheme of rcfoims as regards the Central 
administration was that, whilst the Legislative Assembly had a 
standing majority of elected members, the Executive was irremov- 
able This naturally led to a want of proper appreciation of 
the duties of both the Executive and the Legislature The 
elected majority’ had naturally every temptation to act in an 
irresponsible manner, because whatever they did, the respon* 
sibihty of carrying on the government would not be put on their 
shoulders, and they knew that it did not matter what attitude 
they took up, the King’s government would still be earned on 
Such an irresponsible feeling among the legislators corresponding- 
ly produced a disregard in the mind of the Executive of the 
views of the Legislature In the Provinces, half of the Govern- 
ment being irremovable, the elected members, from among 
whom the Mmisters for the transferred subjects were chosen, 
regarded the Mmisters with the same suspicion that they dis- 
played towards the irremovable part, with the result that both 
in the Provinces and at the Centre the objects whicli Mr 
Montagu had in view m introducing the reforms were not ful- 
filled, at any rate to the extent he had contemplated 

At a very early stage in the operation of these reforms, it was 
realized that the s>stem would have to be overhauled at an 
early date Both in the Central Legislature and in the public 
Press tliere was a demand for the appointment at an earlier 
date of the Commission which, under the Government of India 
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Act, J919 'vas to be appointed after ten >car5 to review tlic 
v\ho!e posiuon In pursuance to tliat general desire what is 
known as the Simon Commission was appointed m November, 
1927 Unfortunately again a great blunder was committed in 
deciding upon the composition of that Commission Its mem 
bers did not include an Indian and this raised a great storm of 
indignation throughout the country Lord Birkcnliead who 
was tlien die Secretary of State for India tried to justify his 
act by contending that inasmuch as the Royal Commission was 
to be appointed by Parliament membership must be restricted 
to Members of Parlnmcm Tins contention was utterly unten 
able in law I can testify to the intensity of resentment in the 
country for I myself took a leading pvrt in a demonstration 
that took place m the citv of Bombay to give expression to the 
public feeling in the matter It »s significant that all djJTerenccs 
between the various parties were sunk for the moment, and the 
Congress, the Liberals, and all oJicr political parties joined m 
protest against the exclusion of Indians from tint Commission 
The result naturally was that the Report of the Commission was 
stillborn Mr Gandfii tlicn started his Civil Disobedience 
Movement, and die country clamoured for complete responsible 
government India would not be satisfied to attain that goil 
by easy stages Lord Irwin with liis usual sagacity, saw that 
some steps should be taken and means devised to satisfy the 
public demand and expectations It was mainly at his 
initiative that the Declaration of October, 1929 was made, 
asserting that Dominion Status was implicit in tlie Declaration 
made by Parliament m August 1917, and steps were taken to 
call a Round Table Conference m London for Indian delegates 
to meet the representatives of the Bntish Government and 
Parliament to discuss tlie form of the New Constitution for 
India 

There \^ere three Round Table Conferences held successively 
m 1930, 1931 and 1932, and some Indian delegates were also 
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summoned to London to act as assessors with the Joint Parha* 
mentary Committee appointed to consider the Government of 
India BiJ] whidi the Bntisb Cabinet had produced 

During the various stages from 1930 to the passing of the 
Act, the viewpoint of the British Government and the British 
Parliament had undergone a great Jdtangc One may recall 
what Mr Ramsay MacDonald, who was Premier when the 
First Round Table Conference called, said in Parliament 
after that Conference was over He stated “Having had that 
majority, the Government is charged with the duty of conduct- 
ing negotiations, and these negotiations had to be carried on 
from Parliament to Parliament That is the method of 

Government, and here, regarding India, the Cabinet must carry 
on these negotiations, until a point is reached when a proposed 
agreement ;s initialed — sery wcll-linown stai'e in the negotia- 
tion of treaties When the parties to the negotiations initial it, 
then, at that point, the House of Commons is asked whether 
It agrees or whether it disagrees If it agrees, that 1$ all right 
If It disagrees, I think most Governments would regard the 
disagreement as a vote of no confidence, and would take steps 
accordingly 

This attitude was subsequently changed It is common 
knowledge that not a single suggestion made by the British 
Indian Delegation, which was composed of the members of all 
the communities, was accqjtcd by the Joint Parliamentary Com 
mittee, and the Bill that was introduced was m certain respects 
worse than the Report of she Joint Parliamentary Committee 

It IS an obvious fact iImI the New Constitution has not 
satisfied any shade of political opinion m India It has often 
been said very aptly that responsibility is buried m a pile of 
reservations, safeguards, and ‘ discretions” At the same time. 
It must be admitted that wth all its glaring defects the New 

s House of Commons Debales, December *, 1931 (vol 260, p i,t 13) 
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Constitution IS a substantial ad\ancc so far as tiic Prosinccs aro 
concerned 

As regards die Central Gmcmment, the idea of a Fedcra- 
y tion of the Bntish Indian Provinces and tlic Indian States 
originated in a somewhat dramatic manner Tlic Simon Com- 
mission had hinted at sucli a federation to be brought about 
at some distance date It was at tlic First Round Table Confer 
ence that the Indian Princes, who were also invited to take part 
m it, suddenly e\pressed their willingness to come into a Federa- 
tion, and, as Lord Reading tlicn remarked at the Conference, 
that declaration of the Princes altered the situation completely 
The motives operating on die minds of the British representa- 
tives, the Bntish Indian delegates, and Uic Indian Princes were 
of a varied character Tlic Bntish representatives were very 
unwilling to agree to any responsibility at tlic Centre unless tlicy 
were assured of a stable clement in the Legislature, and they 
thought that the entry of the Indian States into tlic Federation 
would supply that element in tlie form of the representatives of 
ythe States in the Legislature The Drituh Indian delegates, 
anxious as they were to secure rcspomibihty at the Centre, and 
seeing that their only chance of getting it was by such a Federa* 
tion, welcomed the idea It is difficult to gauge accurately 
the motives operating m the minds of tlic Princes Some of 
them no doubt were desirous in tlic interests of India as a whole 
to enter the Federation, even though it involved a certain 
amount of loss of tlieir sovereignty Some others were actuated 
by tlie hope tliat by entering the Federation tliey would be able 
to escape the yoke of Paramountcy as exercised tlirougli (he 
Political Department of the Government of India But while 
they were anxious to be reheved from the strong arm of Para- 
mountcy, tliey were not prepared to trust tlic Federal Govern- 
ment, in which they were gomg to have a strong representation, 
with the powers which the present Government of India exercises 
as tlie representative of the Crown m matters of Paramountcy^ 
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Therefore, while expressing their vnUingness to enter the Federa- 
tion, they insisted that their relations with the Crown should be 
outside the Federal Consbtution 'Hie result has been that 
while they have to surrender to the Federal Government part of 
their sovereignty Paramountcy remains unaffected and will be 
exercised by the Representative of the Crown entirely unin 
fluenced in that respect by the Federal Government There is a 
considerable body of opinion which now feels that, instead of 
having a federation of the character evolved at present, it would 
have been better if a federation of Bntish Indian Provinces 
alone had been inaugurated, and the States might have been 
invited to join it at some later stage on conditions very different 
from those vihich are offered to them now 

The Federal Constitution embodied m the Act has no prece 
dent in any other country where federal government exists In 
the United States of America, different sovereign States agreed 
for the general benefit to surrender part of their sovereignty to 
a federal government which they brought into being In India, 
on the other hand so far as Bntish India is concerned there has. 
been a strong central, unitary Government It is now the 
Centre that sheds some of its functions and powers and sur- 
renders them to the Provinces The Federation is also a cunous 
combination of Provinces working under a Parliamentary system 
of government and autocratic Indian States It is difficult to 
prophesy how such a novel Federal Government will eventually 
work out It is, however, clear that if India is even to take her 
proper place among the nations of the world, one cannot have 
democratic government in two-lhirds of India side by side with 
autocratic government m the remaimng one third It is, under 
these circumstances, a desirable thing that the States should be 
brought under one central authonty, so that, by close contact 
with British Indian Provinces working on the Parliamentary 
system, the States will sooner or later, possibly much sooner than 
people imagine, have to refonn and remodel their governments 
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more or less on the same lines as tlic Bntuh Indian Provinces 
From that point of view one is inclined to welcome this novel 
form of Federation Time alone vvill show whctlier India 
under tins Federation will ukanttely evolve a s)stcm of go\cm 
ment suitable to her requirements 

The above are my personal views and should not be attributed 
to tlic author of this book 

CmvfANLAL H Setalvad 
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“A professor uhose duty it is to lecture on Constitutional 
Lass must feel tliat he is called upon to perform the part neither 
of a cntic nor of an apologist nor of an eulogist, but simply 
of an expounder , his duty is neitlier to attack nor to defend ilie 
Constitution but simply to explain its laws” In writing this 
ssork, I ha\*e kept in mind this dictum of Professor A V Dicey 
The book seeks to expound the Nesv Constitution of India in a 
historical setting with the object of enabling students of law and 
Indian citizens m general to understand and appreciate the legal 
and constitutional aspects and implications of tlic Nesv Con- 
stitution 

The Indian Con*£itution , tlie Coitniment of India Act, 1935, 
and the Orders in Counal made thereunder, is prescribed as 
^pne of the subjects for Law and Arts Examinations in tanous 
Unis'ersities in India This book is intended primarily to supply 
the need of a comprehensive textbook for the students of the 
Indian Unnersicies Tliere is also an increasing demand on 
the part of citizens both in India and abroad for a handy volume 
dealing mth all the aspects of the 'New Constitution Tlie 
purpose of this book is also to satisfy this growing demand 

The Constitution of a country is only comprehensible m 
terms of its history In order to enable the reader to appreciate 
the nature of India’s constitutional advance from stage to stage, 
and the significant constitutional clianges introduced b> the 
Act of 1935 the whole subject is treated on an historical back- 
ground 

The Government of India Act, r935, has 321 Sections and 
* ten Schedules Fourteen Orders in Council have already been 
issued under it Further, there are Instruments of Instructions 

XV 
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issued or to be issued to the Governors of the Provinces and the 
Governor General, which are a part of the Constitution The 
Instruments of Accession of the Rulers of the States, and the 
Agreement between His Majesty the King Emperor of India 
and His Exalted Highness the Nizam of Hyderabad with respect 
to the administration of Berar, are also material documents for 
' the study of the Constitution The statutory material of the New 
Constitution is so voluminous that it is very difficult to deal with 
It fully in one comprehemivc and self contained book I have 
endeavoured to present the whole of the material precisely and 
conasely embodying the substance of all the Sections of the 
Act, important Schedules to jt, Orders m Council issued up to 
December i6, 1936 and the Berar Agreement The important 
Schedules to the Act of 1935 are given in Appendices The 
Letters Patent constituting the office of Governor Genera! of 
India the Commission appointing the Marquess of Lin!ithgoiv to 
be Governor General and Crown’s Representative, the Instru- 
ment of Instructions to the Coventor General and the Instru- 
ment of Instniccions issued to the Governors of the Provinces, 
are given in exlenso in Appendix A A copy of the revised ’ 
Draft Instrument of Accession u also given in Appendix F 
The Government of India Act, 1935 contains the longest 
and most complex Constitution in the world Some of its pro* 
visions do not deal with the fundamental law of the Constitu- 
tion, but are only of an administrative character The anxiety 
of the British Parliament to provide comprehensive and effective 
safeguards and reservations accounts for the complexity of the 
Constitution But it is to be borne in mind that it is not easy 
to frame a Constitution for one fifth of the human race, and 
especially when there are many conflicting interests, and the 
avo^^ed object of the Constitution is to grant responsibility with 
reservations and safeguards Moreover, the nature of the Al!-^ 
India Federation, which confomu to no accepted theory of j 
federalism and which 15 at once a bold and unique constitutional \ 
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expenment, is also responsible for the Itngtli utd complexity of 
the Constitution TTiere is a further compitrition is the All 
India Federation consists of British Indnn Pro\inces uhich arc 
^democratically governed and of States vshieh arc under the 
personal rule of their Princes Thus the autliors of the Fcdcra 
tion have incorporated m one political structure two difTerent 
kinds of polities forgetting that in tlicir functioning witlim one 
structure these may prevent the growth of the vilahtv and 
organic umty of the new federal polity 

Ultimately the real nature of the Government in Indi i both 
Federal and Provincial is to be Parliamentary The present 
Constitution m its internal structure resembles Parlumcntary 
Government, but it differs \ itally from it m substance ^^hlht 
Parliamentary Government is in the process of being di carded 
in some of the countne> of Europe India is given for tiic first 
tune responsible government in the Provinces and i ‘cmbhncc 
of responsible government at the Centre 

For a proper study of tlic New Constitution of India one 
must have some knowledge of English Constitutional Law, 
Paramountcy, Federalism and al o Uic Constitutional Ijw of 
the Dominions I have endeavoured to deal briefly with all 
these topics 

It is very difficult to anticipate the results of the working 
of the New Constitution Admittedly, Dominion Status is the 
constitutional goal of India But there is no provision in the 
Constitution for the realization of this goal Indians look upon 
the New Constitution as an imposed Constitution which is in 
capable of growth from within It is encompassed in a strait 
jacket Nevertheless, havmg regard to the nature of the New 
Constitution and the political conditions in India, wc can easily 
assert that its working on proper lines will inevitably result m 
securing for India full responsible government The ultimate 
amendment of the Constitution by the British Parliament grant 
mg full responsible government to India is inevitable 
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\s ProMncial Autonomy came into ojKralioa on April i, 
1937,'llie F^cral Cguil x'ls set up on October iQ37» 
in au gurated tm December 6 1937 and further Orders tn 

Council under the Comtitution Act of 1935 v»rre issued tn 
1937, 1938 and 1939 all the neccisary con «{ucntjaJ cltangcs 
ha\e been made in the bod> of the text In this edition the 
ssorking of the Constitution in tlie Prosmccs is resiesvcd up to 
date The first pronouncement of tlie Federal Court being Us 
opinion on a reference to it the Gosrmor General under 
Section 213 of the Act u also utilucd m tins edition 

The vvorUng of the Constitution m tlic Pros mccs since April 
1, 1937, «ho\si that the success of a Constitution depends far 
more upon the manner and spirit in sshich it t$ M'orked than 
upon Its formal proMsions For Us'd >ears after tlic inauguration 
of PfOMncial Autonomy the Congress ministries in eight pro- 
vinces and Coalition ministries m the remaining three ssere 
functioning very \sell It seemed that the future of responsible 
gosrmment m Inda svas assured ^\ull Uie declaration bj tlie 
Bntish Go\-emnient tliat India ss-as a belligerent m tlic European 
war the Congress ministries demanded from the Bntish Govern- 
ment a declaration of the war aims of the Bntish Government 
•md the attitude of Great Bntain towards India Tlie Con- 
gress party also demanded a declaration of die attitude of 
Great Bntain towards the constitutional development of India 
As such a declaration was not forthcoming, die Congress 
ministries m eight provnnccs out of die eleven resigned In 
die absence of an alternative government in diese provinces 
the Governors of diesc provinces have assumed the Govern 
ment of the Prov inces under a Proclamation issued under 
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Section 93 of the Act Thus m seven provinces out of 
the eleven the Constitution is suspended At the Centre the 
Nes% Constitution has not yet come into operation As a protest 
against the sending of Indian troops abroad without the consent 
of the Indian Legislature, tlie Congress party has since August 
'9J9 withdrawn from the Central Legislature It is ofRcially 
stated that the question of inauguratmg the Federation is pro- 
Msionally suspended till the end of the war Thus after two 
^eai ’ working of Provincial Autonomy we have the suspension 
of the Constitution in seven Provinces and Coalition minislncs 
in tilt remaining four Provinces TTic political situation in 
India IS becoming more and more complicated It is doubtful 
as to whether the Federation embodied in the Act of 1935 will 
tsir come into existence 

As t!ic developments in the working of the Indian Consti- 
tution arc so rapid one finds it very difhcuit to note them and 
bring out (heir legal effects fully In spite of these difficulties 
I have attempted to bring the material up to date and to set out 
Its efTicts 

All important amendroems to the ConsutuUon Act, made by 
India and Burma (Miscellaneous Amendments) Act, 1940 are 
noted partly in the body of the text and partly m Appendix H 

WInteser may be the new complications in the problem of 
India having regard to the political consciousness of the people, 
the experience of the working of Provincial Autonomy and the 
repercussions of the international situation on India, I have no 
doubt that within the next five yean India is bound to achieve 
sell gosernmtnt and secure an agreed Constitution 

G N Josjii 


Dfiibn) March, 1940 
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“And if the constitutional changes now impending predicate 
the remarkable growth of Indian political consciousness in terms 
both of tlie desire for self-government and of a growing realisa- 
tion of tlic essential unity of India, so also those clianges 
connote a profound modification of British policy towards India 
as a member of the Commonwcaltli For indeed, by their very 
nature, they im-olve nothing less than the discarding of the old 
ideas of imperialism for new ideas of partnership and co- 
operation ” 

H E Tilt VicERON OF India, tN A 
SrEECii ON September 21, 1936 


“Government with us (Englislimcn) is government by 
opinion, and that is tlic only kind of ‘wlf government’ that is 
possible So there arise ‘two familiar British conceptions, tliat 
^good government is not an acceptable substitute for self-govern- 
ment, and that the only form of self government uorthy of the 
name is government through ministers responsible to an elected 
legislature’ Tliere is, indeed, a third British conception, Uiat 
good government cannot endure unlc<$ it is self government” 

\V Ivor Jenmnos, 
Cabinet Government (1036) 


CHAPTER I 

THE NEW CONSTITUTION OF INDIA 
The Historical Background 

The conquest or acquisition of India by the British is an 
outstanding e\ent of modern history The British came to 
India to trade, and in Uie process of trading, by tlic inexorable 
force of circumstances, became the nilcrs of India TIic East 
India Company, commenced trading \siUi India under 

a Charter granted bj Queen Elizabeth in 1600, conquered or 
acquired India with its own resources under the autlionty and 
Midi die help and guidance of the British Parliament for and on 
iwhalf of die Brmdi Crown 

I Acquisition of Sov'ereicvtv and StzER.us'n of Inoik 

Tlie so\ereignC> of India was acquired by die Bntish Croun 
b) a process mIucIi was sIom and uncertain and uhich took 
place bodi in England and m India 

As the East India Company uas essentially a trading cor- 
poration, there M'as for it at first no question of sovereignty 
or temtona! acquuiuon Tlic sovereignty of die Ciomti over 
India IS based partly on die Charters and partly o n the _^ ts 
^ of Parlia ment, and Mhere these fail, on die conslitiitlonal maxim 
'-diat all conquests made by the subjects must necessanly belong 
to the Crown Tlie Companv was at no time sovereign in the 



THE NEW CONSTITUTION OF INDIA 


strict sense of the term Its authority was derived from the 
Charters or Acts of Parliament 

Having regard to the history of the Company in the 
seventeenth and eighteenth centuries, it may be stated that' 
sovereign power was delegated to it by the Crown in successive 
stages by the Charters which were renewed at regular intervals 
The Charter of 1600, whJtJi incorporated the Company as a 
trading corporation, gave it power to make laws for the govern 
ment 0/ its officers The Charter of King Charles I (i66») 
authorised the East India Company to export warlike stores 
and to make peace and war with Native "Princes within the limits 
of their trade ’ 

The Charter Act of 1663 authorised the Company to use 
martial law for defence against foreign invasion or domestic 
rebellion, but there the Crown reserved to itself the sovereign 
right Over the forts in India 

By the Charter of 1698, the powers of tlie East India Com 
pany were restricted to raising forces to defend the forts, but 
all sovereign rights were again reserved, and amongst those thus 
reserved was the power of establishing Courts of Justice The 
Charter of 1758 delegated to the Company the power to make 
treaties and to cede territories acquired by conquest from Indian 
Pnnees or governments The Regulating Act 1773 which put 
the question of the undoubted sovereignty of the Crown beyond 
all doubt, was the first legislative enactment that made a definite 
provision for the sovereign administration of the dominions 
acquired by the Company m the East Indies Such sovereign 
Tights were vested in the Governor Genera! in Council, in whom 
all the civil and military power was vested He, and not the 
East India Company, was really the only representative of the 
Crown in India His powers were definite The right of the 

’The Charter of 1661 was absdutely null and void, as the power" 
of malting, war and peace » admitted by all junsts to be an incommuni 
cable prerogative 
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Ciwvn to estnbli'h a Supreme Court of Judicature at Fort 
William was c\erci ed by tlie establishment of a Supreme Court 
of Judicature at Calcutta By the Act of 178^ the Board of 
iControl avas gi\en power to superintend all scrticcs relating to 
ci\il and military gotemmcnl and the rcsenuc in tlic East Indies 
Tlie Act empowered the Goaemor General in Council at Fort 
^tilliam to superintend tlie Presidencies of Madras and Bomlm 
if not repugnant to the orders from England It proliiliitcd 
tlie Gosernor General in Council cveept tn ease of emergency, 
from declaring war without tlie consent of the Court of Directors 
and the Board of Control The Act also empowered the Crown 
to set up Courts of Judicature at Madras and Bombas 

It IS to be noted that the early Charters were expressly 
stated to be without prejudice to the claims of the public” It 
was m 1813 tliat we find for the first time the express rcsersa 
tion of the undoubted sovereignty of the Crown oscr tlie tem 
tonal acquisitions of the Company The Charter Acts of 
1813 1833, and 1853 declared that the Company was only a 
^rus te'e o f the^Crown as regards tis possessions^ nghU, and 
fpowers Tlie Government of India Act of 1858 transferred the 
government from the Company to the Crown, and vested m tlio 
Crown all the temlones and powers of the Company Thus 
the powen and pmilcges granted to the Company by Charters 
were confirmed supplemented, regulated, and curtailed by 
vanous Acts of Parliament till they were finally resumed by the 
Crown in 1858 The change effected m 1838 wns thus not a 
new acouisitwn of sovereignty, but only the resumption of a 
delegated authority by the Crown and the axcrcisc thereof 
directly by the servants of the Crown thereafter Tins f «ct was, 
•'howev cr, further emphasized when the Queen under the Royal 
Titles Act, 1876, as ‘a recognition of the transfer of govern 
^J?ent ’ made by^ the Act of 18^8, adopted the style of Empress 
of India 

Secondly, in India, the Company vvas dependent on the 
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grants of the Moghul Emperor and other rulers for permission 
to trade and the right to settle disputes within the territorial units 
of their factones In 1641, on payment of a tribute, a Hindu 
Prince granted tlie Company a piece of land on which Fort Stv 
George (Madras) was built In 1688-9 a royal grant placed 
the Island of Bombay under the Company’s control The King 
had full sovereignty over it, as it was part of his wife’s dowry 
In 1698 the Company obtained the lamindan light over a portion 
of land on which, subsequently, Calcutta was built Territorial 
acquisitions and concessions granted by or wrested from native 
rulers gradually established the Company as a terntoria! sovereign 
in rivalry with other native powers, and finally, by 1858, left 
the Company exercising universal sovereignty throughout British 
India and paramount authority over die Native States 

Thus, stnctly speaking, there is a twofold source of acquisi- 
tion of the sovereignty of India But iTis very difficult to locate 
the point of time when the sovereignty of the Bntuh Crown 
became a fact in relation to vanous ternloncs which came under 
the Company’s control either by conquest or under a treaty or 
grant from the titular Moghul Emperor, or by agreement or 
extinction of Indian rulers, or by the assumption and assertion 
of sovereignty on the part of the Crown The legal and con 
stitutional position of the Company up to 1858 is fully defined 
in a senes of judicial decisions * The Company exercised 

‘ Upon lhi> Icgiilauve aulhonty, subject, however, to such control 
of ihc Crown, as is provided by several statutes, docs the nghl of the 
Company to the possession and government of the territories acquired in 
the East Indies depend and from the same legislative authority iC 

u manifest that the East India Company have been invested with powers 
and privileges of a twofold nature, perfectly distinct from each other, 
namely, powers to carry on trade as merchants, and power to acquire 
and retain and govern temlory, to raise and maintain armed forces by 
sea and land and to make peace or war with the native powers of ' 
India. — Gibson v The East India Company, j Bmg NC (>839VJ|' 
p 262, The Secretary of Slate in Counal o Kamachee Boyee Sahaba 
(1859), 7 Moo Ind Af^, p 476, Hemchand Devchand 0 Azam 
Sakarlai Chhotamlal, 33 Ind App, p I 
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dclcg'Mcd 'OS'creigni^ o\cr l!w tcmtortcs under tlic Go\-cmmcnt 
with all the powers in connection with the cvtcrml rehtions of 
those temtones incident'll to the exercise of tint <o\erennt> 
^subject of course to «iich restrictions -is arc im[X) ed b> Clnrlcrs 
or Sntutes ' 

To sum up the title of the Crown is SoicrciCn of Indn is 
T jnmmount title 'irising from the fundtmcnnl rehtions between 
soiereign ind subject it is m no en<e denntive it did not 
come from the Enst Indn Cotnpam and Ins nothing to do with 
the Transfer Act of 18^8 but rests on the broad principle tint 
a subject who acquires territorx acquires it for tht Soverenn 
and not for himself This pnnciple applies to all tcrntonal 
acquisitions whedicr made in time of peace or war The East 
India Company acquired temtor^ and ceased to be a purely 
commercial corporation and all the rights of sosereicnt> thus 
acquired at once accrued to the Crown TIic p0nniount title 
of the Crown was m no re«pcct modified or afTcctcd b> the pui'nc 
title of the East India Company at tiie time when the govern 
ment of India was taken from Uic Compan> Parliament might 
have attached restrictions to the prerogative This was not 
done Tlic only effect of tlic Transfer Act of was *implj 
to determine the trustee administration of Uie Company and 
not to create tlie title of the Crown 

In Indn, tlie Crown, in addition to its inherent authonty, 
Tcpresents Uie authonty of Uic Moghul Emperor of Delhi over 
all the Indian Pnnccs This aullionty was partly acquired and 
mostly assumed and asserted Tlie suzerainty of Uie Crown over 
tlic Native States is partly acquired by treaties, engagements, 
and Sannads but mostly assumed and a^'crtcd with the growtli 
of the British power 

'The Go'emmenl of India has always possessed two sets of powers 
—one set densed onginall from the Crowai but exercised at one time 
b the East India Company and then in 1858 Imnsrerred to the Cover 
nor General in Council another set whch grew in course of tune, and 
was never parted with to the Conipan> 
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2 Origin and Growth of the Indian Constitution 

Tlie constitution of a country is only comprehensible in 
terms of its history The ongin and the giowtli of tlie Indian- 
Con titution is rooted in the history of British India The 
hi lory of British India falk into four periods ‘From the 
beginning of the seventeenth century to the middle of the 
eighteenth century tl e East India Company is a trading 
corporation existing on the sufferance of Native Powers and in 
rivalry with the merchant companies of Holland and France 
During the next century the Company acquires and consolidates 
Its dominion shares its sovereignty m tncrcasmg proportion with 
the Crown and gradually loses its mercantile privileges and 
functions After the Mutiny of 1857, the remaining privileges 
of the Company are transferred to the Crov/n, and then follows 
an era of peace in which India awalens to new life and 
progress * During the third penod Indians become politically 
conscious and demand a share in the administration of the 
country The tliird period ends with the passing of the 
Government of India Act of tptp based on the Declaration of 
August so 1917 which infer efia accepted tfie progressive realiza 
tion of Responsible Government in India as an integral part 
of tic Bntish Empire, as India s political goal Tlie fourth 
penod begins with the mtroduction of Dyarchy in the Provinces 
in 1921 During this penod India demands full Responsible 
Government This penod ends with the passing of the Govern 
merit of India Act 1935 which creates a polity for the whole of 
India and inaugurates a new era in her constitutional develop- 
ment The prmcipal events of constitutional importance in each 
period may be briefly staled 
Period I 1600-1765 

The first period (1600-1765), which is entirely a trading 
period begins with the Charter of Queen Elizabeth Without 
^ Imptfial Ca eltetj Vo! IV p 5 
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going into the dctuls of the fortunes of Uic East India Com 
pan> It IS enough to stale that dunng this period the Company 
IS osscntiall> a commercial corporation cnjojing mcrcantih 
priiilcgcs of trading with the East Indies 

Owing to the capture of Constantinople by the Turks the 
nations of l\cstcrn Eiiro{ic were rom[iclled to resort to the sea 
route to tlic East Tlicir spirit of adicntiirc liclpcd them 
\ asco da Gama landed in Calicut in 149O and uidiin a short 
time the Portuguese Empire was founded m the East In course 
of time Portugal was dominated by Spain The monopoly of 
Portugal and Spain was soon challenged by England and Holland 
In England the spirit of adsenture and colonisation was in the 
ascendant Holland and Spam were at war for a number of 
years, and it became difTicuIt for Portugal and Spain to retain 
iheir monopoly of tlie Eastern trade As the position of the mdtvi 
dual traders in tins competition became precarious, tlic Chartered 
Companies came into cMstencc In 1600 Queen EhzabcUi granted 
certain London merchants a Qnrtcr for trading purposes 
in die East In return for tlicsc prixilcgcs of trade monopoly 
the East India Company paid to die Crown a share of its profits 
Tlie Cliaricr granted by Queen Elizabcdi was renewed from 
time to time by die EngUsli kings and, after 1688, by Acts of 
Parliament The Goi-cmmcnt of England had neither direct 
share m nor respomibihty for the affairs of die Company 
The qualification for a Piopiictor of the Company was the 
possession of stock to die saluc of £500 and upwards, and for a 
Director £200 stock Directors were elected annually by die 
Board of PropriLtors Tlic Company's settlers were responsible 
only to die Directors The Company had abo under die Charter 
die right ‘to acquire territory, fortify tlicir stations, defend their 
jproperty by anned forces com money and administer justice 
witlun their own settlements” In die exercise of diis nght, 
die Company acquired a fesv trading stations Tlic first of 
such stations was at Surat, where die Company obtained some 
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concessions from the Emperor Jehangir It built factories mostly 
on or near the coasts In 1616 the Company opened a factory 
at Masuhpatam, and in 1641, as already noted, Fort St George 
was built at Madras on land acquired from a Hindu ruler A 
factory svas also built on the Hugli, which was subsequently 
moved to Calcutta in 1699 In 1662 the King of Portugal 
handed over the Island ol Bombay as a dowry to Charles II, 
who granted it a few years later to the Company x 

On the death of Aurangazdj, the mighty Empire of the 
Moghuls broke up and by 1761 it survived only as a shadow 
without substance Provincial governors set themselves up as 
independent rulers, and began fighting with one another The 
Marathas were busy consobdating their power, but were at the 
same tunc fighting amongst themselves The Rajputs were not 
powerful enough to establish a Rajput kingdom, and the Sikhs 
had not gathered sufficient strength There was no strong central 
authority to take the place of the Moghul Emperors A vacuum 
was created in the political life of India The opportumty was 
missed by the Hindus, and the vacuum was filled by the Bntish, 
who took advantage of the political conditions in India The 
European situation helped them in defeating and ousting from 
India their European nvaU, the French At one time the French 
had almost established their power m India, but the victories of 
Clive turned the scale m favour of the Bntish Cbve’s tactics, 
the Bntish control of the sea, and the short sighted policy of 
the French Government proved fatal to the ongmal plans and 
ambitions of Dupleix 

The settlements at Calcutta, Bombay, and "Madras were each 
governed by a Governor or a President and a Council After 
the Battle of Plassey, the cession of Burdwan, Midnapore, and 
Chittagong to the Company by the Nawab of Bengal in 1760 
made the Company masters of a large tract of temtory 'Ibis 
penod temunates with the grant of Deaant (the acquisition of 
powers of revenue collection and civil administration) to the 
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Company by the Mogliul Fmpcror in I 7 fi 5 Compin> 

became MrluMly the nilcrs of Bengal, Bihar and Ori^^i 

Period II 176^ 185C 

The second period witnesses the transformttion of the Com 
pan) from a trading corporation into a political liodv, and fm-illy 
Its extinction It is during tins jicnod lint ne «ce the Ix-Rinnings 
and growth of administrative and legislative macluncr^ for 
British India 

By 1772 die Compam had aircadv liecome under the stress 
of circumstance a tennoml |»lcntate Strangely cnmigii 
when Its agents were handling the revenues of a kingdom in the 
nanic of the Moghul Emperor u found itself in fmmciil 
difficulties The opulence and arrogance of the servants 01 
the Company returning to England from India drew the pointecl 
attention of Englishmen to their rcsponubihty for the govern \ 
ance of India The provisions of the Charters were found 
inadequate to meet the new situation Hence, m 1773 Pirha 
ment ' first undertook the responsibility of legislating for India," 
which was given effect m Lord North’s Act Tins Act, known 
Reoulstivo “Regulating Act," recognised the atitlioriiy 

of the Company to carry on hostilities and to make 
treaties with native powers »n India It reconstituted the 
Council of Bengal, changed the style of Governor to Governor- 
General, and subjected die other two Presidencies of Bombay 
and Madras to that of Bengal in matters of the declaration of 
war and the making of peace The first Governor General and 
his Council of four members were named in tlie Act There 
after they were to be appointed by the Court of Directors Tlie 
j power of making Rules, Ordinances, and Regulations was 
“inferred upon the Governor General and his Council A 
Supreme Court of Judicature, comprising the Cliief Justice and 
four Puune Judges nominated by the Crown, was established in 
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Bengal The Court of Directors tw required to communicate 
to the Treasury all despatches from India relating to revenue, 
and ihoiC relating to poWw; aJIajrs to a Secretary of Slate The 
three Presidencies of Bombay, Mad'as, and Bengal were in- 
dependent of one another, but the Act brought Madras and 
Bombay under the supervision of the Governor General and 
Council of Bengal Thu Act has been criticized with some force 
o-s violating the first pnnciplc of administrative mcchames It 
was based on the theory of checks and balances Hence, in its 
actual working, it broke down “It created a Governor General 
who was powerless before his own Council, and an Executive 
that was powerless before the Supreme Court”* 

^\lien, by 1783, the Company emerged from the wars with 
Native and European Powen as the strongest power in India, 
Parliament resolved to strengthen m control ever India On 
the report of the Committee which was specially appointed to 
enquire into the affairs of the Company, Warren Hastings, the 
Governor General, was recalled The Directors of the Company 
defied Parliament and reuined IVarren Hastings Hence, m 
1783, Fox, on behalf of the Bntuh Ministry, imroduced 
Fox's IseiA Inda Bill, which in substance was meant to 

Biv-s- transfer the authority belonging to the Court of 

Directors to a new body named in the Bill for a tenn of four 
^•ears, which was afterwards to be appointed by the Crovvm 
Thu Bill passed through the House of Commons by a majority 
of two to one, but it was rejected by the House of Lords chiefly 
through the intervention of George III For the first and tfie 
last tune a Bntuh Ministry was wrecked on an Indian usue 
Prrr's Imilv "bo became Prune Munster in 1783, mtro- 

Act. 1784 duced another Bill and earned It through Parlia- 
ment Thu was the measure famous as Pitl’s India Act of 1784 
It reformed the constitution of the Government of India Its 
effect was twofold First, it constituted a department of State 
^ Montagu Chrbniford Rrport, pan. $0 
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in England under tlic ofTjcial ^t>Ic of “Coinnu«uoncrs for tlie 
Affairs of India.” i^cncralK known as chr Board of Control. 
\\Iio«c special function was to control the )iolic\ of tlie Court 
of Directors, thus miroducms» the dual system of qovcrnnient 
b\ the Compan\ and by a Parliamentary Board whicli l.nstcii 
till 1858 SccondK. It reduced the numlvr of inemlicrs of the 
E\ccuti\c Council of Bcnt'al to three, of whom the Commander- 
in-Chicf was to be one It also modified the Councils of 
Madras and Bombay on the jxittem of that of Bt'n^a! 

The Board, as modified by .a subsequent Act, consisted of 
five Members of the Prix-s Council, of whom two were tlic 
Secretary of State and the Clianccllor of the E-Mliequcr Tlieve 
lucth officials were not e\yyrctcd to take an actisc part in the 
work of the Board Hence, the first Commissioner named was. 
appointed President of the Board, and was cts-en a casting wte 
Tills made him practicalK supreme Hie Act cmjxiwercd the 
Board, il it considered tliat the subject-matter of its dchlicn- 
tions concerning war and pc.acc or negotiations with any of tl;e 
Naine Princes in India required secrecy, to send orders and 
instructions to the Secret Committee of the Court of Directors 
The Goscmor-Ccnenl w.as prohibited “c\ccpi in certain cases, 
witliout the express coment of the Secret Committee of die Court 
of Directors either to declare war or to commence hostilities or 
to enter into any treaty for making war against any of the 
countries, proiinccs or States in India or signing of any treaty 
or guaranteeing position of any country, proiinccs or Stales” 
In short, it enjoined upon ihc GosTmor-Gcncral in Council a 
policy of non-intervention. When the Comp.iny’s Charter 
Charter Acts or expired in 1793, it was again rencv'Cd 

1793 *'•!> 1813 for twenty ycar« Tliis time the mono- 

poly of die Company for exclusive trade in the East was 
renewed for twenty years. This Act also introduced some 
clianges in tlic constitution of the Government of India The 
Board of Control was modified, tlic Court of Directors appointed 
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a Secret Committee of tlieir own members through whom the 
Board of Control was to issue instructions to the Governor 
General and the Governors in India regarding questions of 
peace and war The Councils in Bengal, Madras and Bombay 
were remodelled The appointments of the Governors and the 
Commander m Chief were vested m the Court of Directors but 
subject to the approval of the Crown Tlie Director* retained 
their powers of dismissing any of these officials The Governor 
General was empowered to override tlie majonty of his Council 
in cases of high importance and essentially afTccting the public 
interests and welfare or when any measure was proposed whereby 
the interests of the Company or the safety or tranquillity of the 
British position in India may in the judgment of the Gosernor 
General be essentially concerned ” A similar power was con 
ferred upon the Governors of Madras and Bombay The povser 
of the Governor General in Council to superintend the sub 
ordinate Presidencies was emphasized All orders were to be 
expressed and made by the Governor General in Council The 
Governor in Council at Madras first received legislative powers 
in 1800 by an Act which also established a Supreme Court of 
Judicature at Madras with judges appointed by the Crown 
Bombay obtained legislative powers m 1807 and a Supreme 
Court of Judicature m iSzg The Company survived and the 
Directors still retained great powers of patronage Before the 
renewal of the Company $ Charter Parliament generally held an 
cNhaustivc enquiry which was m the nature of an inquest into 
the affairs of the Company One of tliese enquiries resulted in 
the Fifth Report of 1812 The indefinite dominion derived from 
the Moghul Emperor in the form of Dettani was overlaid by the 
-authority derived from Parliament Hence the Charter Act of 
1813 while continuing the Company in actual possession of its 
territories distinctly asserted the sovereignty of the Crown over 
those territories The territorial authority of the Company and 
Its monopoly of trade with China were again renewed for twenty 
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>-ears, but the riqht of trade in Indn, except in tea, uas thro\>n 
open to all Bntnh subjects Tins Act made pro\ision for a 
Bishop for India and an Archdeacon for each of the Presidencies 
It also authorised the expenditure of a lakli of rupees on ediica 
tion and the encouragement of learning 

Charter Act of *^33, uhcn tlic Charter of the Compan> 

1833 Isas renewed for a further penod of twent) 

^ears, extensisc changes were introduced Tlic Cliarter Act 
of 1833 declared tliat the temtoncs m India were held h> the 
Company in trust for His Majesty Its monopoly of the trade 
with China was iviUidrawn, and the Company ceased altogether 
to he a mercantile corporation It wxs enacted that no ofhcial 
communication should be sent to India by the Court of Direc- 
tors until it had first been authorised by the Boird of Control 
The Goscmor-Gencral of Bengal rcccucd the title of “Gosernor- 
General 0! India” His Council was cnhrgcd by an addition of 
a fourth or extraordinary member who was not entitled to a 
seat or vote except in matters of making laws and rcgulaliom 
^ He was to be appointed by die Directors, subject to the approval 
of the Crown, from amongst persons vilio were not servants of 
the Company The first member vsas Thomas Btbington 
Macaulay Tlie Governor-General was empowered to make 
“laws and regulations for die whole of India,” and legislative 
functiom were wilhdrawTi from Bombay and Madras A Law 
Commission was appointed for drafting laws for India The 
Act also directed that all Indian laws and also the Reports of 
the newly’ constituted Law Commission should be laid before 
Parliament A new Presidency was created with its seat at Agra 
(This clause was suspended two years later by an Act winch 
authorized the appointment of a Lieutenant Governor of the 
North-West Province) At the same time, the Governor- 
General was autliorized to appoint a member of Ins Council to 
be a Deputy Governor of Bengal Two new Bishoprics were 
constituted for Madras and Bombay It was for the first time: 
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■enacted lhat “no native o/ India shall by reason of his religion 
place of birth, descent or colour, be disabled from holding any 
office under the Company ” 

By this Act, the sole legislative power was vested in the 
■Governor General in Council to the supersession of the p>owers 
formerly also enjoyed by Bombay and Madras Tins established 
legislative centralization The fonner Acts had already brought 
the Presidencies of Bombay and Madras under the general super 
intcndence and control of the Governor General in Council, 
thus already creating a sort of administrative centralization In 
the enlargement of the Council of the Governor General for the 
purpose of legislation by the addnwn of a fourth member, 
we have the beginning of the Indian Legislature 
CiUKTEit Act ""hen the Company’s Charter expired in J853, 
or 1833 the powers of the East India Company were 

again renewed by the Charter Act of 1853, but “only until 
Parliament shall otherwise provide ” Tim Act effected odier 
changes also Six members of the Court of Directors out of 
■eighteen were henceforth to be appointed by the Ci^wn 
Appointments of the ordinary members of the Council in India, 
though still made by the Directors, were to be subject to the 
approval of the Crovm The Commander m Chief of the 
Queen's Army in India was declared Commander m Chief of the 
Company's forces The Council of the Governor General was 
again remodelled by the admission of die fourth member as an 
ordinary member for all purposes, whtlststx members were added 
for the object of legislation tmly, namely, one member from each 
Presidency, the Chief Justice of Bengal, and a Puisne Judge of 
the Supreme Court of Bengal A Law Commission was 
appointed in England to consider the reforms proposed by the 
Indian Law Commissioners Finally, admission to the Civil 
Service was thrown open to pubbe competition This Act took 
away the nght of patronage from die Directors Patronage was 
henceforth to be exercised under the Rules made by the Board 
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of Control By iOi-,3 tlic President of the Boird of Control 
w-is the sole member of the Bonrd Tlic siiprcmncy of the 
President did not mein tint the Directors Ind no rcil j>osscr 
<Tlic riRht of initiatuc wis still with them They were still the 
repository of knowledf^c of Indii ind they still exercised sub 
tintial mfluenre upon the dcmls of idministration 

The Mutiny of seilcd the file of the Fist India 

Company after a cariir of 250 years I he Mophiil Fm|)eror 
aeciiscd of complicity in the Mutiny was desposed and 
Ins titular so\rreicnty either passed to or vs as assumed by the 
British Crown 

Tlic Act of 1858 for the Better Gov-ernment of India frans 
ferred the fjovernmont of India from the Company to the Cross n 
vested in the Crown all the territories and povven of the Com 
pany and declared that Indii should henceforth ht governed 
directly in tlic name of the Crown by its own sen ants It 
created a new office of Secretary of State for India to transact 
the afTairs of India in England and to exercise all the {lowers 
formerly exercised either by the Directors or by the Board of 
"Control It also cstabh hed a Council of India consistini; of 
fifteen members nine of whom were to be those who liad had 
long and recent service m British India, with the object of pro 
aiding the Secretary of State with information and advice on 
Indian questions Thus the Crown liccamc de jure as well as He 
facto sovereign of India By the Act of 1B58, the delegation of 
sovereign power to the Company was determined and this 
power has since been exercised directly on behalf of the Crown 
m India through the same authorities as before, in Fnglancl 
through the Secretary of Slate 

Pfriod III 1839-1920 

'^loiiE CovERNurNT Sincc 1858, the Crown (Parliament) has 
or Indu after 1858 exercised its authority and control over 
the Government of India through Uie Secretary of State who is 
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a member of the British Cabinet Liie other Ministers of the 
Crown, he is responsible to Parliament for his official acts Till 
March 1937 he discharged his functions witli the help of the 
India Council He had generally the power of over-riding his 
Council except in certain matters in which a s-ote of Uie majority 
of tlie Council was necessary The Governor General m Council 
had to obey all orders received from the Secretary of State 
Thus, in theory. Parliamentary control over India was com- 
plete, but, in fact, it was rarely exercised Indian affairs, ever 
since the fall of the Coalition hfmistry in 1783, have been kept 
outside British party politics During tlie whole period from 
1858 to tgig die interest of Parliament in Indian affairs was 
neither well sustained nor well informed Parliament, sshich had 
become the direct guardian of Indian interests, proved anything 
but a vigilant guardian The Government of India was con* 
trolled by tlie Secretary of State in the name of Parliament, but 
his policy and acts remained generally unscnitmized and uncon 
trolled by Parliament except m a few cases in wliicli Great Britain 
was primarily interested The structure of the Home Govern 
ment of India introduced m 1858 continued without any impor* 
tant modification till 1919 Tl e size of the India Council was 
altered from time to time, but its funettems remained the same 
At times Its r61e was reactionary The Government of India 
Act of 1919 effected certain changes m the Home Government 
of India with a view to canying out die policy contained in 
the Declaration of August 20, 1917 These changes were merely 
consequential The basic pnnaple of Parliamentary respon- 
wbility for Indian affairs was not touched With the idea of 
stimulating the interest of Parliament m Indian affairs, the salary 
of the Secretary of State and the cost of his political establish- 
ment at the India Office were transferred to die Bntish 
Exchequer Further, the Secretary of State was authorized to 
relax his powers over Indian administration by Rules in 
specified matters A new post of High Commissioner for India 
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was created for the purpwsc of igcncy %s-ork Tlic composition 
of tlie India Council was also modified Tlic rcsponsibilit) of 
Parliament for the welfare and adsancement of the Indian 
peoples” was emphasized m the Preamble to the Act of 1919 
ProMsion was made for the appointment of a Statutory Commis 
Sion to examine the working of the reforms at the end of ten 
>ears witli a mcw either to rcstn^ng or extending them 
Go\ern«e\t or Tlic admmistratne macliincry in India after 
Indu after 1858 1838 was not substantially modified, but the 

Icgislamc machinery was improxaid and enlarged Lntil 1858 
tlie Legislatures were merely enlarged exccuti\-cs Tlie Indian 
Councils Act 1861, enlarged tlie Go\-emor General s Council 
for tlie purpose of legislation by tlie nomination of a few Indians, 
but Its actiMty was strictly confined to legislation The Pro\m* 
cial Councils were also similarly enlarged Up to 1870 tlie 
Gosemment vsas mainly occupied with die consolidation of its 
power and tlie maintenance of law and order The early years 
of British rule m India were marked by a willing submission to, 

• and acceptance of, that rule on tlic part of the people It was 
regarded as an efficient police state vshich maintained order and 
prcsciaed peace People were just settling down and had 
ncillier tlie equipment nor tlic lime to apply their minds to 
tlie problems of goremment From 1870 onixairds, willi the 
spread of higher education, some Indians began to question 
whctlier tlie blessings of British rule ^re^c not exaggerated 
Educated Indians, steeped m Victorian literature, nounslicd on 
the tcadimgs of Burke, Macaulay, and J S Mill, applied Uic 
principles of the Enghsli constitution to the working of bureau 
cratic gosernment in India Tlic Indian National Congress, 
founded in 1883, gaac an impetus to the desire of educated 
' Indians for a share in the administration of tlic country To 
■ meet the growing ambitions of educated Indians, the Indian 
Councils Act of 1893 enlarged the Central and Prorancial Legisla 
tures both in tlicir composition and functions., thus proridin^ 
2 
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more facilities for Indians to erpress their views on the whole 
field of administration Hic strong administration of Lord 
Curzon intensified the political discontent among educated 
Indians The partition of Bengal in 1905 led to terrorism and 
dacoities, and invoked an intensive wave of Swadeshism in the 
country The desire for political advance was immensely intensi- 
fied The new temper that^^s awakened in the East by the 
victory of Japan over Russia heightetied India's national self- 
consciousness To meet the political demands, the Morley- 
Minto Reforms of 1909 further enlarged the Central and Pro 
vmciaf Legisfatures Their functions were a/so widened But 
these reforms did not toucli or alTect the framcwxirk of the 
Government The basic pnnriple of die Morley Minto Re- 
forms was that the Governor General’s Council “m its legisla- 
tive as well as executive character should continue to be so con- 
stituted as to exercise its constant and uninterrupted power to 
fulfil the constitutional obligations it owes, must always owe, 
to His Majest/s Government and to the Imperial Parliament 
- Thus, between i86i and 1909, steps were taken to secure the- 
CO operation and consultation of the nominated representatives 
of the people All these steps were necessitated by the growing 
political consciousness of the Indian people Tlierc was no 
definite intention of mtroduai^ Parliamentary government in 
India, though it is true that all these measures since 1861 
facilitated the introduction of a representative system * 

1 Though the Morley Mmto Refoims are row looked upon as cor 
taming ‘ the seeds of Parliamentary fovernmetit," Lord Morley mosl 
emphatically publicly denied having had any intention of introducing 
Parliamentary government m India 

Lord Morley stated, ' If it can be satd that this Chapter of Reforms 
had led directly or indirectly to the establishment of Parliamentary system 

in India, I for one would have nothing at all to do with il " Montagu , 

Chelmsford Report, para >9 — 

*'From the first, th- pnnctple of representative institutions began 
to be gradually introduced, and the time has come when that principle 
may be prudently extended' — Royal ProcIamaUon, N'ovember-a,-l9o8 
Thu 15 not historically accurate 
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India’s demand for poUucal advance v%as not satisfied by tlie 
Morle>-Minto Refonns Tlie claim was rcneived wiUi emphasis 
and intensity dunng tlie ^^ar whicli was said to be fought for 
'the establishment of self determinaUon for every nation and “to 
' make the world safe for democracy ” By way of satisfying 
India’s demands and in recognition of her spontaneous services 
in men, money, and materials to Uic United Kingdom dunng 
tlie \SaT, on August aoth, 1917, Mr Montagu die then Secrc* 
tary of State for India, made an announcement m tlie House 
of Commons of the policy of His Majesty’s Government towards 
India in the following terms ^ 

‘The policy of His Majesty’s Government, witli whicii tfir 
Government of India are m complete accord, is tliat of increas- 
ing association of Indians in every branch of the administration 
and the gradual development of self governing institutions with 
a view to the progressive realisation of responsible government in 
India as an integral part of the Bntish Empire They have 
decided that substantial steps in this direction should be taken 
as soon as possible and that it is of the highest importance as n 
preliminary to considering what these steps should be that tliere 
^hould be a free and informal exchange of opinion between those 
in autlionty at home and in India His hlajesty’s Government 
have accordingly decided, with His Majesty’s approval, that I 
should accept the Vicero>’s invitatton to proceed to India to 
discuss these matters with the Viceroy and the Government oF 
India, to consider with the Viceroy the views of local Govern- 
ments, and to receive with him the suggestions of representative 
bodies and others 

‘ I would add that progress in this policy can only be achieved 
by successive stages The Bntrh Government of India, on whom 
the responsibility hes for the welfare and advancement of the 
Indian peoples, must be judges of the time and measure of each 
advance, and the) must be guided by the co-operation received 
from those upon whom new 
be conferred and by the exta 
ence can be reposed m their 
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Mr Montagu came to India, and in the company of the 
Viceroy, Lord Chelmsford, toured the whole country and 
enquired into public opinion in India Their joint Report was 
followed by the Government of India Act, 1919, which gave 
effect to the policy contained m the Declaration of August 20th, 
1917 By this Act Dyarchy was introduced in the Provinces 
In the transferred departments in the Provinces the control of 
the Secretary of State for India was relaxed, and to the extent 
to which It was relaxed it was transferred to the Ministers who 
were appointed by the Go\ernors from the elected members of 
the Legislature No important clianges were introduced in the 
Central Government 

Peiuod IV 1921-1936 

These reforms met with some approval at first, though Indian 
opinion did not regard them as adequate After the Amntsar 
tragedy, however they were denounced by fhe Indian National 
Congress as unsatisfactory and unacceptable The first elections 
under the Act were boycotted by the Congress, and the unsatis • 
factory character and imperfect operation of the Reforms 
brought into existence a strong and well-organized political 
mos'ement under the auspices of the Congress, guided by 
-Mahatma Gandhi An All Parties Conference drew up a Consti 
tution based on complete autonomy, not necessarily outside the 
Empire The new status of the Dominions envisaged iti the Re 
solutions of the Impcnal Conference, 1926 strengthened India's 
craving for responsible government India’s political aspira- 
tions grew rapidly, and the National Congress demanded com 
plete mdependence in 1927 

The insistent demand for political advance secured the 
appointment earlier than provided in the Act of 1919 of the_ 
Statutory Commission to report on the working of the Reforms, 
under tlie chairmanship of Sir John Simon As no Indian was 
appomted on it, this Comxmsston was boycotted by Indians To 
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allay doubts regarding India’s contemplated political status, Lord 
Invin made an announcement on October 31, 1929 In sievk of 
the doubts which ha\e been expressed both in Great Bntam and 
in India regarding the interpretation to be placed on tlie mien 
tions of the Bntish Go\emment m enacting the Statute of igtp* 
I am authonzed on behalf of His Majesty’s Gosci'nment to state 
clearly that in tlieir judgment, it 1$ implicit in the Declaration 
of 1917 that the natural issue of India's Constitutional progress 
as there contemplated is the attainment of Dominion Status 
Simon Commission In 193° Gandhiji launclied his Cinl Dis 
192830 obedience Movement with the object, 

inter aha of achieving political freedom Tlic Smton Commw 
sion presented its report in 1930 It recommended complete 
Responsible Government m the Provinces control of Police and 
Justice being transferred to die Ministers Legislatures were 
to be based on a wider franchise, and the official bloc was to 
disappear At the Centre it recommended die continuance and 
preservation of full Bntish authorit> and control It also re 
commended^^the reorganization of Bntish India on a federal 
basis with a view to facibtating die development of an All India 
Federation when India as a whole, and not merely British India, 
can take her place among the constituent States of the Com 
monvv-ealdi of Nations united under the Crown The Commis 
Sion emphasized the importance of establishing contact with the 
Native States, and envisaged a scheme of an All India Federation, 
but considered its realization a distant possibility Owing to the 
rapid progress of political events in India, the Report of die 
Simon Commission was not considered on its merits It was fell 
that without the grant of some responsibility at the Centre, dierc 
was no cliance of India’s accepting any Constitution The 
Bntish Government therefore summoned m London a Round 
Table Conference of the representatives of different parties m 
England and in India and of the Indian Princes, to consider the 
question of the Indvaa it novo 
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The Princes had become nervous after the restatement of 
the implications of Paramountcy by Lord Reading in his letter 
to His Exalted Highness the Ntzam of Hyderabad in 1926 
They were dissatisfied with the findmgs of the Butler Committee 
They were already resenting the encroachment of the Political 
Department of the Government of India on their various rights 
and privileges, but they were not prepared to consider the 
scheme of an All India Federation seriously * While the First 
Round Table Conference was in session, the Princes suddenly 
declared their intention and eagerness to join the Federation 
At that time the Civil Disobedience movement was at its height 
The Gandhi Irwin Pact was signed m the beginning of 1931, 
and Gandhiji attended the Second Round Table Conference in 
September 1931, the Congress accepting an All India Federa 
tion on terms of the Sankey Report, Provincial Autonomy, Res 
ponsibility at the Centre, and safe guards m the interests of 
India as the basis of the new Constitution The Conference 
held Its third session in 1933 In March 1933 the Bntish 
Government issued a White Paper containing proposals for a 
new Constitution for India These proposals included an All 
India Federation — a union between Governors' autonomous 
Provinces and Commissioners’ Provinces and those Indian States 
whose rulers sigmfied their desire to accede to the Federation 
by a formal Instrument of Accession These proposals were 
fully examined by a Joint Committee of Parliament with the 
help of Indian assessors The Committee approved of the 
scheme of the \Vhite Paper subject to certain alterations and 
presented its Report in October 1934 It was on the Report 
of this Committee that a Bill was prepared On the basis of this 
Bill the Government of India Act, 1935, was passed on 
August 2, 1935 This Act, wdiich creates a polity for the whole 
of India, contains the new Constitution of India 


* For a full discussion of this ndijcct see Chapter 11 
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3 CoVCl-t-StQN 

From this rapid liistoncal sur\-c> it is dear that up to 1858 
the adminisirati\-e machinery, botfi m India and in England, 
\s“is meant to go\'em Bnti<h India from England and there 
s\-as no que<:tion of tlie consultation or co-operation of the people 
of India ^fter 1838 die E\ccuti\e remained cntirel> respon 
able to Parliament but in go^•en«n5; the countrv \t incd to ascer 
tain and understand public fceline* uilli a vacu to making its 
measures effecu\-e In its nature it was a bcnes-olcnt despotism 
tempered bj die public opinion and haphazard interest of a 
remote democracy, and at times nflucnccd b\ public opinion m 
India It is not untrue to $a> that ull 1919 die Exccutnt: 
remained supreme and independent bodi of the Legislature and 
die people of India It is ne\-eTtheless true diat from 1861 on 
u-ards die Legislatures u-ere progrcs$i\-el> enlarged and represen- 
tation of the people u'as sought on an increasing scale To quote 
the Montagu Chelmsford Report, “The announcement of August 
so, 1917, marks the end of one epoch and die beginning of a neu 
one Hitherto sve hate ruled India b> a s^'stem of absolute 
gofernment, but have given her people an increasing share m 
the administration of the counirt and increasing opportunities of 
influenang and cntiasing the government” The grots ih of 
pohucal institutions in India can be traced dirough various 
stages These stages of groudi have been sucemeUt summan'^ed 
in the Rojal Proclamation of December 3, 1Q09 “Tlie Acts of 
1773 and 1774 tvere designed to establish a regular svstem of 
administration and justice under the Hon’ble East India 
Company The Act of 1833 opened the door for Indians to 
pubhc offices and emplo>Tnent Tlie Act of 1838 transferred 
the admmistration from the Company to the Crottm, and laid 
the foundations of public life tthu^ exists m India to-da> The 
Act of 1861 sowed the seed of representatis-e institutions, and 
the seed was quickened by the Act of 1909 ” The Act of 1919 
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entrusted representatives of the people with a definite share m 
government in the Provinces and pointed the way to full Res- 
ponsible Government The Act of 1935 definitely places India 
on a way to full Responsible Government under the Crown Thus 
the Federal Constitution of India is not a new creation substituted 
for the old one but the natural evolution of the existing Govern- 
ment and the natural extension of its past tendencies 

India s constitutional prioress is a measure of the political 
consciousness and desire of the people for a share in the govern- 
ment of the country growing into a demand for full Responsible 
Government The process of introducing responsible govern- 
ment in the Provinces, which began under the Act of 1919, is 
completed under the Act of 1935 which has introduced full 
Provincial Autonomy and has made the Provinces autonomous 
federatmg units deriving their authority directly from the Crown 
Partial responsibility is to be introduced at the Centre, and in 
the fullness of time complete responsibility will follow It is 
true that, even in the Provinces, the responsible government is 
not a true Responsible Government m the strict sense of that 
term and that the panial responsibility at the Centre is of a 
shadowy nature, but it is also true that the new Constitution, 
both in the Provinces and at the Centre, is only intended for the 
evolution and the final establishment of a true Responsible 
Government both in the Provinces and at the Centre under tlie 
Crown 

The forces and the factors which are mainly directly 
incidental to Bntish rule in India, and which have in their 
cumulative effect through historical process generated a demand 
for Responsible Government in India, are thus summed up by 
the Jomt Parliamentary Select Committee “By transforming 
Bntish India into a single Unitary State, it (British rule) has 
engendered among Indians a sense of political unity By giving 
that State a government disinterested enough to play the part 
of an impartial arbiter and powerful enough to control the dis- 
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rupu%e forces generated religious, racial and linguistic dm* 
sions. It has fostered the first beginnings, at least, of a sense 
of nationality transcending those dmsions establishing con- 
ditions in which tlie performance of the fundatnental functions 
of go\emment, the enforcement of law and order and the mam* 
tenance of an upright administration tiasc come to be easily 
accepted as a matter of course, it has set Indians free to turn 
their mmds to other tilings and in particular to die broader 
political and economic interests of their country Finally, by 
directing their attention towards tlic object Icsrons of Bntisli 
Constitutional history and by accustoming the Indian student 
of go\-ernment to e\press his political ideas in llic English 
language vt has fatoured the growtli of a body of opinion inspired 
by tiso familiar Bnti‘h conceptions, tliat good gos eminent w 
not an acceptable substitute for sc!f-go\-cmment, and that the 
only form of government worthy of the name is gos eminent 
tlirough Minuters responsible to the elected legislature”* Tlic 
outcome of these trends is thus indicated by the Marquess of 
Linhthgosv ‘ The unitary system of government, for so long 
the supreme authority m India, is disappearing In its place, 
great autonomous Provinces made their appearance, and finally 
comes the Federation crowning the entire structure and ittipres 
sing and unifying within its bold and ample scope the common 
life and aspirations of one fifth of die human race, dispersed over 
a sub conunent as laige as ■\\estem Europe Such will be the 
structure of government in India whicli when die task is com- 
pleted wall meet the gaze of a watching wxirJd a spectacle 
whiwe dignity and grandeur snll not be unworthy of dm great 
and famous country”* 

* Pan so 

^ *The Legislatut A<senibl> Procwlinss, September 45, 1936 



CHAPTER II 

THE EVOLUTION OF THE ALL INDIA 
FEDERATION 


I India 

The Govemmem of India Act, 1935, creates a new polity m 
which both the British Indian Provinces and the Indian States 
are federally united It u therefore necessary to trace briefly 
the evolution of the legal and constitutional status of these^ 
federating uniu 

India IS m fact, as well as by legal deflmtion, one geographi 
cal whole It comprises an area of 1,371, €25 square miles vsith 
a population of 350 nuHions (Under the Act of 1935 India 
means Bntish India together with all tcmtones of any Indian 
Ruler under the surerasnly of His Majesty, all temiones under 
the suzerainty of such an Indian Ruler, the tnbal areas, and 
any other temtones which His Majesty in Council may, from 
time to time, after ascertaining the views of the Federal Govern 
ment and Federal Legislature, declare to be part of India 

In Its political structure, India is divided between. -British 
India and the Indian States Thus politically _there are two 
Jndias^ " 
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2 Bsmsii India 

British India means all temtonw comprised witlnn the 
Governors’ Provinces and the Chief Commissioners* Provinces* 
British India covers about 973,487 square miles or 60 per cent 
of the total area Its population is 270 millions or 77 per cent of 
the total population It is under the sovereignty of the Bntuh 
Crown and has been subject to British rule and has pursued its 
constitutional development as a part of tiie British Empire 

The cardinal point which emerges from the esamination 
Status or the of die constitutional structure of British India 
Provisces before 1919 1$ the concentration of authority 

gt the Centre This centralaation dates back to the Charter 
Act of 1833 Up to that date, the control exercised by the 
Governor General in Council of Bengal over tlic two Presidencies 
of Madras and Bombay was limited to transactions with Indian 
potentates and questions affecting war and peace For the 
ordinary internal administration of these areas and for the 
•making of laws to be applied to them, tlic Government of Bengal 
had, previous to 1833, no rcspomibilit^ By the Act of 1833 the 
Governor General of Bengal became the Governor General of 
India, and the Government for the first time became the Gov 
emment of India Its autliority became co cvtensiv e with Uic area 
of British possessions in India The independent legislative powers 
formerly e\ercised by the Government of Madras and Bombay 
were taken away/Down to 1921, the Governor General was, in 
side Bntish India, the supreme authonty m which was concen- 
trated responsibility for every act of civil as well as military gov- 
ernment throughout the whole country Provincial Governments 
liad, of coune, important work to do, for in their hands lay the 
day to day task of administration in tfie Provinces But the 
Provincial Governmenu were virtually m the position of agents 
to the Government of India TTic entire governmental system 
>Sectioa sit 
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was in theory one and indivisible) The rigour of the logical 
application of that conception to administrative practice had 
gradually been mitigated by the wide delegation of powers and 
by customary abstention from interference with the agents of 
administration Nothing illustrated more clearly the over riding 
authonty at the Centre and the subordination of Provinces to it 
than the arrangement between them as to finance ( In short up 
to 1919 from the administrative financial or legislatne point 
of view the concentration of authority at the Centre was a 
cardinal feature of the Constitution of India) This was one of 
the features which Parliament in 1919 set itself to modify, as it 
blocked effectively any substantial advance towards the develop 
ment of self governing institutions The authors of the Montagu 
Chelmsford Report stated Provinces arc the domains w which 
the earlier steps towards progressive rcihzation of Responsible 
Government should be taken Some measure of responsibility 
should be given at once and our aim 1$ to give complete respon 
sibility as soon as conditions permit ’ This object was achieved 
by the introduction of Dyarchy, by which partial responsibility 
was introduced in the Provinces The intention of the authors 
of the Reforms of 1919 was to give an independent life to pro 
vincial organisms which Vvould in future form the members or 
constituent umts of a Bntish India Federation Considerable 
progress towards full Provincial Autonomy was made under the 
Act of 1919 The Act made two changes (f^ It gave the Pro 
Vinces authonty of their own as distinguished from authonty 
denved as agents of the Government of India (s^ It relieved 
them of their former obligation to obey the Government of 
India in regard to those subjects whidi were transferred to the 
control of Ministers but retamed its powers of supervision 
Though the Provincial subjects had been marked of! from tht- 
Central subjects the Provmcial Legislatures were not given free 
dom of action or finality of action m legislation upon a number 
of subjects The gradual course of devolution had tended to 
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remo%e Pro\incial administration from the jmmcdntc pur-iew 
of His Majesty’s Gosernment and by thus weakening the direct 
accountabdity of the Indian administration to Parliament, it had 
rendered perhaps ine%-nable the introduction in some degree, 
of local responsible go\crnmcnt At the same time, it had tended 
to make the Prosmees centres of the de\e!opmcnt of social re 
forms It had aho tended to transfer to the Piosincial c\ccutiscs 
the prime respomibihu for the presersHion of law and order 
These three changes made Prosmcial Autonomy inevitable 
The Gervernment of India Act 1935 has created an All 
India Federation and has made the Pros inccs autonomous com 
sutuent units independent wiUun their own sphere and free, of 
central control deriving their authority directly from the Cro^yiiy 
Thus the Provinces are henceforth in the eyes of the law m 
dependent units deriving their authority directly from the Crown 
Tlus has been achieved by the introduction of Provincial Auto 
pRovivciAL nomy whereby each of the Governors* Provinces 

AuTovouv possesses an Executive and a Legislature having 

evclusive authority within the Province m a precise and defined 
sphere and m that evclpsivoly Provincial sphere, practically 
broadly free from control by the Central Government and the 
Legislature This represents a fundamental departure from the 
scheme under the Act of 1919 Under that Act the Provincial 
Governments cvcrciscd devolved authority from the Govern 
menl of India and not independent authority Under the Act 
of the Provinces eaercisc-jndepcndcnt authority derived 

directlyjrom the Crown 

A Federau on means_a_ynion of independent units It starts 
with a number of clearly defined States each already possessed of 
jndmduahty and consciousness In British India, however, these 
i^nits did not exist The Provinces were only a number of 
■ administrative areas which had grown up almost haphazard a* 
the result of conquest, supersession of former rulers, or adminis 
trabvff convenience ‘ None of thejaJiad been deiibersteiy formed 



3° 


THE NE\V CONSTITUTION OF INDIA 


with a Mew to its cuitabjbt> as a self governing unit vMthin a 
federated whole The) were not autonomous, and hence could 
not federate unless enabled to do <o b) an Act of Parliament. 
The Provinces had not the legal power to federate without 
acquinng independent legal status "nus status, which is the 
culmmation of the historical process of progressive devolution 
begun in 1870 and which is necessar> for the formation of a 
Federation is conferred bv the Act Under the Act, two new 
Provinces — Orissa and Sind — were created on a linguistic basis 
bv an Order in Council made on March 3, 1936 Under the 
Act of 1935 Bntish India consists of (i) Eleven Governors’ 
Provinces namel) Madras Bombay, Bengal, the United Pro- 
vinces the Punjab Bihar, the Central Provinces and Berar, 
Assam, the North ANest Frontier Province, and the two newly 
created Provinces of Onssa and Sind , (a) Six Commnsionen’ 
Provinces, namely, Delhi, Bntish Baluchistan, Ajmer Merwara, 
Coorg, the Andaman and Nicobar Islands, and the area known 
as Panth Piploda The Government of India has alsc junsdic* 
tion over certain tnbal areas The eleven Govemon’ Prince*’ 
and the six Commissioners’ Provinces are the Bntish Indian 
federating units of the new polity 

3 The Nattve States and their CoNSTiTunoNAL Status 

The other India — Indian India, comprising the Indian 
States— covers about 598,138 square miles, or 40 per cent of the 
total area It has a population of fio nulhons, or 23 per cent 
of the total population, and consists of about 562 units vvliich 
are not British territories and whose subJlWi ire" not British 
subjects They are ruled by hereditary Pnnees or Chiefs These 
600 Native States include jog States, among them great States 
like Hyderabad, Mysore, Baroda, Kashmir, Gwalior, and Travan- 
core, the Rulers of which are entitled to a seat in the Chamber 
of Pnnees , 1 26 which are represented in the Chamber by twelve 
of their own order elected by diemselves, some 327 Estates, 
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Jagin and others wliidi are only Slates in tiic sense that ihcir 
temtorj, sometimes consisting of only a fc\' acres does not 
form part of British India IThe tmpoctani States enjoy ivithin 
(tlieir o\in temtoncs all the pnnapal attributes of soscrcignty, 
but their external relations are in the hands of tlie Paramount 
Poiser Tlie so\ereignt> of others is of a more restricted kind 
Over some the Paramount Power exercises in vatyang degree 
administratis e control ‘ 

The structure and the government of the States present a 
large sariety The Butler Committee disidcs the States into 
three classes of which 108 are in the first class tlie Rulers of 
these States being members of the Chamber of Pnnecs in tlieir 
own right 127 are in the second class tlie Rulers of which are 
represented m the Chamber of Pnnees b> twelve members of 
their order elected b> themselves and 327 ire Estates or Jagirs 
which are not represented m tlie Chamber of Pnnccs As 
regards their constitutional developments die Committee states 
Of all the 108 Pnnees m Class i thirt> have estabhshed Legis 
^lative Councils, most of vvhich are at present of a consulting 
nature only Forty have constituted High Courts more or less 
on Bntish Indian models, thirt) four have separated Executive 
from Judicial functions , fifty slx have a fixed Privy Purse , forty 
SL\ have started a regular Civil List, fifty four have bonus or 
provadent fund schemes Some of these reforms are still no 
doubt inchoate or are on paper, and some States are still back^ 
ward but a sense of responsibility to their people is spreading 
among all die States and growing year by year *’* 

fjn the new polity, for the first time, constitutional relation 
ship IS established between the Bntish Indian Provinces and 
the Indian States The whole scheme of the Constitution relat 
^^ing to the accession of the States to the Federation is based on 


P C Report para 3 
Report of the Butter Committee, 1939 
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a definite legal and constitutional theory The Constitution re- 
cognises and legalises what is considered the existing constitu- 
tional and legal status of the States in relation to the British 
Crown and to British India) As the whole basis of the acces ) 
Sion of the States to the Federation is the present constitutional 
status of the States it is essentia! to set out succinctly the evolu 
tion and tlie meaning of this status in relation to the British 
Crown and British India 

The sovereignty of the British Crown is supreme in India^ 
In British India this sovereignty is a fact In the States it means 
(a) Paramoustcy Paramountcy Paramountcy denotes the re 
jationsbip which exists between the Crown 
and the States Its nature scope, and implications have not been 
accurately defined The Butler Committee, finding it difficult 
to define Paramountcy m a formula, states “Paramountcy must 
remain paramounL' This shows the difficulty of defining it 
precisely and fully It cannot be otherwise, as the whole concep 
tion of Paramountcy has evolved under changing political con 
ditions Just as Dommton Status is the legalisation of the dt' 
facto status achieved by the Dominions in relation to the mother 
country by their growing strength and pos non, and not a status 
based on any a prion legal or constitutional theory, so also 
Paramountcy is the de facto position or supremacy achieved or 
assumed and asserted by the British Crown in India under 
changing political conditions by its growing strength, culminating 
in a dominant position It is neither derived from nor based 
on any legal or constitutional theory* Its exact implications 

■^* According to ihe Butler Committee, the rtUbonihip between the 
Paramount Power and the States is a living growing relationihip, shaped 
by circumstances and policy, which is a mwlurc of history, theory and 
modem fact To quote the pionouncement of the Government of Indj, 
in 1877 Paramountcy is a thing of gradual growth established 

partly by conquest, partly by treaty and partly by usage ’ In the opinion 
of Professor W S Holdswonh, I^ramountcy is only a part of the Prero- 
gative Tht Law Quarttrlf ftevum. No cbcxxiv, p 445 
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\aned directly witli the political position and strength of the 
British in India from time to time 

The law which governs the relationship of the Paramount 
Power with die Indian States lias no parallel or counterpart in 
die constitutional history or law of any other country Tins 
relationship and the law wbicli governs it have been gradually 
developed and shaped during die vshole period of "British rule 
in India It had changed rapidly and significantly from that 
of equality to that of alliance from that of alliance to that of 
suzerainty, and then to that of union and co-opcration, and 
ultimately to that of Paramountcy ’ It u the outcome of histori- 
cal facts Criie truth is that a theory has been evolved to rest 
It on a legal basis and this theory whicli recognises .and legalises, 
the e\isting relationship is characterized as Paramounicy 
(6) Sources or The question of the sources of Para- 

Parasiountcy mountev ha'* been much debated It is 

held that ihe^senes of treaties, engagements, and sanads be^vcen 
_the Sta tes and the East India Company, and tiie usage and the 
practice__of the Political Department of the Government of 
In3ia, have worked togetlicr to produce a relationship between 
the Paramount Power and the States which « now known as 

The policv of the Bntish Covemiaent towards the Slates has 
changed from time lo Ume, passing ftooi the ongicial plan of non- 
intersention.in all matien beyond its osvn nng fence to the policy of 
'subordinate uolation,' initiated by Lord Hastings — which in its turn 
gave way before the exutmg conception of the relation between the Slates 
and the Government of India which may be described as one of union 
and co-operation on their part with the Paramount Power In spite 
of the vaneties and complexities of treaties, engagements and sanads, 
the general position as regards the rights and obligations of Native States 
can be summed up in a few wolds The Stales are guaranteed security 
from without Paramount powrr acts for them in relation to foreign 
powers and other States, and st intervenes when the internal peace of 
'heir territories is senousl) threatened On the other hand, the States’ 
elaUons to foreign posvers arc those of the Paramount Power They 
hare the obLgations for common defence, and they are under a general 
-esponsibility for the good govemment and welfare of their temtones ” 
CWiTTr/yini -para trgy 

3 
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Paramountcy That usage and political practice have played 
a dominant part in the evolution and creation of this relation 
ship 18 admitted The importance of these elements is due 
partly to the growth of the de facto paramountcy of the Crown 
and partly to the working of the machinery employed by the 
Crown to give effect to its paramountcy Briefly stated the 
legal position now held by the Paramount Power has been 
gradually built up on the basis of treaties, engagements^sanads^ 
usages and sufferances and by the practice of the Political, 
Department which is designed to promote a harmonious relation 
ship between the Paramount Power and the States The usage 
and sufferance and practice of the Political Department are 
only legal terms applied to legalise what was assumed and asserted 
or demanded by the Government of India taking advantage of 
Its supenor position m which « found itself m the process of 

The Butler Committee has given » detailed 
account of how Paramountcy has evolved 
Its Keport sets out a senes ol pronounce 
ments on behalf of the Crown on Paramountcy, which contain 
the views expressed on behalf of the Paramount Power, from 
time to time as to the nature and exercise of its authority 
Historically, it may be considered under two periods The 
j first period is from the beginning of the career of 
1765 1858 India Company up to 1858 The Hon 

curable East India Company began its career as a 


history ' 

(el Histoncal 
EvowTioK or 
EhUtviiosss'seK 


’ Aitchison A CollecUen of Treatiet Sngagemenlr find Sanad: 
figsO Th* Indian Slates CommUtee Report [Buthr Commitlet 
Report) (1928) The Indian States and India Prof Wiiliam Holds 
■worth LQR vol xlvi p 470 

JuUn Palmer Sovereignlf and Paremountey in India 
C L Tupper Our Indian Profeciorate 
Maepherson BniuA Enottmenls in forte in Indian Statu 
Barton TAe Pnnees of India 
K M Panikkar Indian Slates. 

Lee Warner The Salive Slates of India 
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1813 but It ti true that tins relatronsliip had a basis of inter 
national law before 1858 But the whole poiition was dSanged' 
after 1838 ^ ' 

Period II After the Mutiny the abandonment of the poficy - 
18581936 of nonintervention and annexation ^he lubstitu 
tion of the policy of co operation and parjnersliip»and the re' 
organisat on of the Political Department wl ich made the policy 
effective brought the paramount power of tlie Crown into great 
prominence The disappearance of the Moghul Emperor was an 
event of great significance m India s constitutional history It 
'ndered die direct sovereignty of the Crown natural as well as 
inev^gbte and it made the Crown entitled to the Moghul pre 
rogatis.,^ of suzerainty over the whole of India In the Royal 
Proclama\y3„ 1838 it svas stated 


We hereby announce to the Native Princes of India that all 
treaties and engagetnenls made svith them by or under the 
autj only of the Honblc East India Company arc by us 
accepted and witt 6c scrupulously maintained and we look for. 
the like observance on their part We desire no extension of 
uur present territorial possess ons, and while we permit no 
aggrcKion upon our dominions or our rights to be attacked with 
sanction no encroachment on those of others 
sve snail rcsp.^t the nght^dignity and honour of Native Princes 
as our own and v.e desire Ih^thcy as well as our own subjects 
steuld enjoy that p^wrily anSwL, social advancement which 
nlv be secured by sosernment 

N,»e“V,l’’trc“' 

subject to the luIfilmSt of certain oo„S" ““,“5 

when the Crown tool over the Canning, 

Company emphatically staled fcT the P ' 

^unijuestioned Ruler the panmm„„, jn.wo™"-/**”''’, 

The assumption of Paramountcy after iS b 7 /^" 

fact whidi was 
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further confirmed by the assumption in 1876 by Quicn Victoria 
of the title of Empress of India Tlierc is a marked clnngc m 
the tone of the British claim from 1859 onward N othing mo re 
IS heard of international law as regulating tlic rchlio nr^f^ic 
C0!tn5itiv”and the iiiates, as under Bcntinck and Dalholisie 
'i'hc Company had long held a dominant position m India, 
but the Moghul Emperor had neicr renounced his nonnmJ 
cosereignty With his deposition a new situation emerged The 
Crown was now m India what the Emperor had once been, a 
completely sowreign fmwer predominant o\cr all others and 
claiming allegiinct Tins role was assumed and not acquired 
Its assumption was cffcctiveVas tiicrt was'unrnlslaVaBTLTanction 
behind it in the form of poliU''aI and military power Tlie 
tone adopted by Canning is explicable only by tlic realization 
Uiat the Crown had succeeded to or had assumed and asserted 
the whole authority of the Moghul Emperor, and by the con- 
sciousness that the Crown had sufficient strength and power to 
make good any such claim 

In the years which followed, the treaties with sarious States 
were taken o\er as interpreted, the only assurance that was given 
being against the extension of British territory This policy 
was implemented bj sanads or instruments of grants gnen to 
some 140 States in i860 Later on, tlic Hindu Princes were 
assured that adoptions would be recognized, and the Muham- 
madan Princes were assured that any succession legitimate by 
Muslim Law would be upheld Under the nev\ policy, the 
Rulers were persuaded to prohibit in their States the practice 
of infanticide and the burning of widows, and to adopt measures 
for the promotion of the ivelfare of ifieir people They' ti-ero 
expected to afford facilities for tlirough raihvay communica- 
tion, for posts and telegraphs and telephones, for the control of 
opium and salt production and tlic construction of military roads 
In course of time, the strict terms of these treaties ivcrc not 
always observed The Political Department adopted the plan 
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of applying such genera! principles as seemed just and necessary 
in the interests of India This process, known as usage or 
sufferance, was initiated m the reestablishment of Indian rule 
in Mjsore in j88j The treaty transferring power to the 
Maliaraja contained elaborate stipulations representing the idea 
of Paramountcy and has sersed as a mode] for regulating the 
relationship of the Crown with other States 

The subordination of the States Co the Paramount Power is 
exhibited in various historical incidents after 1865* 

Though the de facto position of the Crown in relation to the 
States was made clear by Lord Canning, the Princes still 
adsanced their claim as sovereign States, and attempts have 
been made on their part for the application of international law 
to their relation with tlie Crown Their legal position, which 
has been a subject of long controversy, was aptly stated by Sir 
Henry Maine as early as 1864 in the following words 

“Sovereignty is a teirn which m international law indicates a 
well ascertained assemblage of separate powers and privileges 
The rights which form part of the aggregate are specifically 
named by the publicists, who distingui^ them as the nght to 
make war and peace, the nght to administer civil and criminal 
justice the nght to legislate, and so forth A sovereign who 
possesses the whole of this aggregate of rights « called an 


* It IS enough to mention jome of them in order to iUujlr»te the 
point They are the deposition of the Nawab of Tonk m 1867, the 
JUppreiSion of the Ruler of Alwar in 1870, the deposmon of the Ruler 
of Baroda m 1875, the enforced lesignatioii of the Maharaja of Kashmir 
in 1889, the execution of the Senapalhi of Manipur in i&gi on charges 
of treaton, compelling the Maharaja of Udaipur in 1921 to rectify the 
caii.p. of complaint against him and to delegate power to his son, the 
um of the Ruler of Indore when he declined to 
‘ by a Comnnssion In 19*3 the Ruler of Nabha was 
te and was arrested in 19^8 under Bengal Regulation, 
P‘ » Slate prisoner at Kodaikanal, and the Ruler 
rdered m 1934 to leave hu State within twenty four 


enforced abdici 
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independent sovereign, but there ts not, nor hoa there ever been, 
anything in international law to prevent some of tliose rights being 
lodged witli one possessor and some with anollier Sovereignty 
has always been regarded as divisible ;i.It may perhaps 

be worth observing that according to die more precise language 
of modem publicists 'Sovereignty' is divisible but ‘independence’ 
IS not Although the expression partial independence' may be 
popularly used it is technically incorrect Accordingly, wliile 
there may be found in India every shade and variety of sovtr- 
ci gnty, t^ere is on l y one independent sove reign . U ieJ^b njish 
novpmmcnt. . Mv reason for offering a remark which may 
perhaps appear pedantic is that the Indian Government seems 
to me to have occasionally exposed iiself to misconstruction by 
admitting or denying the independence of particular States, uhen 
in fact It meant to speak of their sovereignty”* 

The iv^iole position was emphatically reiterated by Lord 
Reading m his letter dated March 27, >926, to His Exalted High- 
ness the Nizam of Hyderabad 

^“Sovereignty of die British Crown is supreme m India, 
and no Ruler of any Indian State can justifiably claim to nego- 
tiate With the British Government on an equal footing Its 
supremacy is not based only upon treaties and engagements, but 
exists independently of them, and tjuite apart from its preroga- 
tive m matters relating to foreign powers and policies, it is the 
right and duty of the British Govemment v\hilst scrupulously 
respecting all treaties and engagements with Indian States to 
preserve peace and goad order throughout India"* 

It IS definitely settled that Uie rights and pnvileges con- 
-ferred by the treaties, engagements and sanads are subject to 
the Paramountcy On this constitutional basis, the treaty rights 
'^cannot exempt the States from their subordination to the Para- 

‘Minute on the Kathiawar Statea dated ftrarch at, 1864 
* The italics are those of the author of this book 
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mount Power The Crown his acquired by usage independently 
of treaties the right to take what measures it thinks fit for the 
safety of the British Empire the interests of India as a vvliole, 
or the interests of the States This is Paramountcy 

The repercussions of political reform in British India on the ' 
States and the fiscal policy of the Government of India which 
indirectly affected the States midc the Princes aware of their 
vital connection with Bniisb India fThe interpretation of 
Paramountcy by Lord Reading caused the Princes as an order 
some alarm as^ regards the fundamental rights contained in their 
treaties and engagements with the Crown,) As the time for the 
appointment of the Statutory Commission for British India 
approached the Princes expressed thetr desire that before a new 
Constitution for British India was submitted to Parhsment ‘the 
opinions, wishes and aspirations of the States should be ascer* 
tamed in regard to the effect upon them both of the proposals 
for Britisli India and as to the constitutional machinery tvhich 
will best ensure wise and hannonious co operation between 
Governments of British India and the Governments of the States 


m the future'* Hence, in July, 1927, the Butler Committee 
was appointed f(^) to report upon the relationship between the 
Paramount Power and the States with particular reference to 
tile rights and obligations arising from (b) treaties, engagements 
and sanads and {b) usage, sufferance and other causes, and (2) 
to enquire into the financial and economic relations between 
British India and the States , and to make any recommenda 


tions that they may consider desirable or necessary fOr a more 
satisfactory adjustment 7 The Committee submitted its Report 
in igag To safeguard the interests of the Princes, it recom 
mended that in future they should deal with tlie Viceroy as 
the Agent for the Crown, and not with the Governor General m 
Council The Pnnees asked for a definition of Paramountcy,^ 
,0.1 It d'd not dearly define the 

sphere of Paramountcy m relation with the States, but stated 
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that (“Paramountcy must remain paramount On Para 

mountcy alone can tlic States rely for their preservation in thc^' 
generations that are to come Through Paramountcy is pushed 
aside the danger of destruction or annexation ’* 

The findings of the Committee were severel> cntirizcd by 
the Princes, uho continued to entertain misgivings as regards 
their position in relation to the Crown Tlie Butler Committee 
regarded the Federation of British India and the Native States 
as a remote ideal, but suggested joint and concerted action on 
the part of the States with British Irdia in matters of common 
interest The Simon Commission considered an AU-India 
Federation a remote possibility The Princes were at fint not 
prepared to consider seriously the question of an All India 
Federation, but, strangely enough, during the session of the First 
Round Table Conference, they declared ihcir eagerness to enter 
such a Federation The British Government welcomed their 
declaration, as thc^ looked upon their entry as introducing a 
steadying and stable element in the Indian polity 

(The existing status of the Pnnees is recognized m tlie new 
Act The C onstitution Act itself does rot include the State* as 
memb ers o/_^e Federation^ but each Siate»has to accede to the 
Federation by a separate Instrument of Accession It is to be a 
voluntary act on the part of every State, and this is due to the 
recognition of the quasi-sovcrcign status of the StatesJ The 
Pnnccs were very anxious for a clear definition of Paramountcy, 
but the Bntish Government has refused to state it definitclj and 
clearly 

Sir Samuel Hoare has officially summed up succinctly what 
Paramountcy means and how jt affects the constitutional matters 
m the Act of 1935, <0 far as it affects them at a)J He says 

-j ‘ Paramountcy is the term commonly used to describe the 
powers of the Crown m its relation to the States The Crown 
vs bew/i brj -en^dgeniTmts ol great variety, only *ome thirty of 
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them, however, being treaties with die Indian States The 
nature of the undertaking has varied with the circumsiances jn 
which the relationship arose A common feature of great signi 
ficance is that the Cro wn accepted responsibilit y JorJh^StatesL 
extern al relations , and »icitjntenial-an« l external defen ce^ Tlie 
coTlTTactual obligations embodied in the treaties have, with the 
growth of the Crown's authority, throughout India, been sup 
plemcnted by usage and by the course of events The Crown's 
suzerainty has been established for generations ^Vhen the 
Crown look over direct authority in India from the East India 
Company, Lord Canning made die following pronouncements 

^ ‘The Crown of England stands forth tlie unquestioned 
Ruler and Paramount Power m all India There is a 
reality m the suzerainty of the sovereign of England, which 
has never existed before and which is not only felt but eagerly 
acknowledged by the Chiefs' 


I quote a second pronouncement which has an important beanng 
on the question, and which illustrates some of the implications 
of paramountcy I take Lord Minio’s statement in 1909 


‘Our pohey is with rare exceptions one of non interference 
m the internal affain of Native States But m guaranteeing 
their internal independence and m undertaking their protection 
against external aggression, it naturally follows that the 
Imperial Government has assumed a certain degree of res- 
ponsibility for the general soundness of their administration 
and would not consent to incur the reproach of being an 
indirect instrument of misrule There are also certain matters 
m which It IS necessary for the Government of India to safe- 
guard the interests of the community as a whole, as well as 
those of the Paramount Power, such as railways, telegraphs, 
and other services of an Imperial character But the relation- 
ship of the Supreme Government to the States is one of 
suzerainty’ 


matters, railways, telegraf^is, and so on, mention* 
y Iinto will come widim the Federal purview, and 
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a State accedes to the Federation, paramountc^ will not be 

applicable to that extent, paramountcy will to that extent be 

limited In other respects, %%hctlicr a State federates or not, 

paramountcy must remain a fact affecting its relationship to the 
Crown In the ultimate anal>-sis. howcscr, the Crown ’s 

relationship with Uic States is not merely one oY co ntract, and so 
tlrerc m ust rerna t n In thc~ 1 iand> oT the Vic^ro> an ele ment*^ 
tliicretton m dealing with the State^ No successful attempts 
cour<Fbe'nia<re'{o”<Icfinff^\actly'tht right of tlio Crown’s Repre- 
sentative to intervene”* 

(rf) Legal rupuiCATiovs The first and most striking character 
OF Paramountcy istic of Paramountcy is the fact that 

the internal sovereignty is divided between the States and the 
Paramount Power in different proportions The reasons which 
cause these proportions to differ arc the varying sizes of the 
States, th ^stiB .uiauoos_ofjftc,trcati«,^cngagcmcnU andjanati., 
and t he opera t con of usage and suffer ance This cliaracterrstic 
was analysed, as we have already seen, by Sir Henry Maine m 
1864 As_thc Princes enjoyed some attributes of sovereignty 
•v^thin their own territories, the relation between them and (he 
P aramou nt Power is characicnzed as ‘ ^uasj inte rnational * in 
form Some maintain that the rclationstiip is based on inter- 
national law This Ignores (he appreciation of the true legal 
position of tlie States in relation to the Crown* The_plain 
f act IS that the princ iple of international law has no application 
to the rela tions between the Crown an 3 inc“Statcs Ts'signi 
ficant to note'” thn^ri’THe treaties between the States and the 

^ Ifouje of Commons Debates MaTch ao, 1935 
* In the Despatch to the Secretary of State dated August 28, 1891, 
It IS stated that * the pnnciples of international law haw-Tur-beantig- 
upon the relations between the Government of India as representing 
the Queen Empress on the one hand and the Native States under the 
‘suzerainty of Her Majesty on the other 

Wheaton maintains that the Indian Pnnccs have no international 
status in the true sense of the term {Elements of Internaiional Law. 
P 09) 
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East India Company in the beginning of the nineteenfli century 
and in the earlier Acts of Parliament the word “alliance” \sas 
generally used But after 1858, that word is dropped from the 
Acts of Parliament There is not the; elemen t of mut uality which 
IS essentiid^in an alliance based on international law The States, 
hart no right to terminate the relationslnp - 

Tlie Paramount Power has all the power which enables jt to 
act in the interests of die Empire, in the interests of India as a_ 
whole, and m the interests of the States But its powers do not 
extend further As Paramountcy gives die Paramount Power 


Oppenheim maintains that Itulen of these States cannot claim 
pnvileges which according to imernationai faw are due to the heads 
of States abroad (/Rternstionaf lau., v«l I ) 

Sir Leslie Scott and Mr Wilfred Green are of opinion that ‘ Indian 
Pnnces were ongmalb independent, each postessed full tovereignty 
and the relationship inter te and to (he British power in India 
was one which an (ntemational )aw)er would regard ai governed 
rules of international law and even when the> came to 

trantfer (0 the Crown these sovereign nghts which in the handi 
of the Crown constitute paramounicv, international law still applied 
to the Act of Transfer But from that tnoment onwards the relation 
ship between the States and the Crown as Paramount Power 
ceaied to be of the nature of which intemaiional law takes cog 
nisanee This view na) tiot be accurate, but it is not and cannot 
be denied that the other view, that ^e present relationship u 
eovemed b) Internationa} law, is untenable It is useless to discuss 


this relationihip m terms of international law, because onl> a 
sovereign State can claim the application of tntemational Jaw in 
Its relation with other States A sovereign State has two aspects, 
one positive and the other negative — competence to exercise unlimited 
power internally and the absence of superior Control Admittcdl), 
there is the presence of supenor control — the Paramount Power 
Extemalls the States ate not sovereign and even no such claim is made 
u ^''"rnally, the right of She Paramount Power to intervene m 

the affairs of the States on specified grounds within the sphere of Para 
mountes IS also admiited) Thus it is futile to apply international law 
to ihis relation^ip. This relatunuhip at present may be regarded as 
something in the nature of an alliance — a term although of frequent 
^currence in (be earber Aca ol ArhamenC reJaCing to India has row' 
,v 'he Statute book— of a very peculiar kind, in that 

the Kulers have n<, power whatsoever, unlike the case of an alliance in 
International law and diplomacv, to terminate the alliance 
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authont^ to act in tlic interests of the Empire tn th< interest? 
of India as a whole and in the interests of the States it can call 
upon tlic States to pursue courses of conduct which thc> arc 
bound to follow if it falls uithin the sphere of tlic Paramountcy 
to prescribe tliem It is true tliat it cannot do so outside the 
sphere of Paramountcy but the sphere i-. so \a"Uc and unlimited 
and undisputed that almost any interference may be justified as 
being in the larger interests of India die Empire and the States 
In practice, apart from cases of cross nii«goscninicn! nalne 
institutions are not interfered widi ' Acts of the Crown in the 
exercise of Paramountcy are 'Vets of State not cognisable in any 
British Court This is particularly to be noted because in the 
new polity Paramountcy is kepi intact, and is outside the sphere 
of Federation Thu \ie\v of Paramountcy was the basis of the 

Lee SVamer charactenzes ifie bond whicb tiniin the Paramount Power 
to the States as constituuonal rather than international 

C L. Tupper, who ukes a realuuc view of ihii relationship, charac 
tenaes the States as feudatory States He says that the Paramountcy 
of the BnUdh Government is not derived from the bw of nauons or 
ifrom die Moguls or indeed frort ao) of the potentates who maintained 
a fluctuating and often nominal suzerainty over the different parts of 
the country in former times It rests on Conquest, agreement and usage 
and the necessity m the general interest of keeping peace (Our Indian 
pToltctoraU, p 60) 

Viscount Finlay’s observations in Duff Development Co v Govern 
ment of Kelantan (1924) ac. 797 are useful m explaining the legal 
position of she States He observes It is obvious that for sovereignty, 
there must be a certain amount of independence, but it is not in the 
least necessary that for sovereignly there should be Complete independ 
ence It is quite consistent with sovereignty that the sovereign ma\ 
in certain respects be dependent upon another Power, the control, 
for instance, of foreign affairs mav be completeh m the hands of a' 
protecting Power, and there may be agreements or treaties which limit 
the powers of the sovereign even in internal affairs without entailing a 
loss of the position of a sovereign Power 

*The citirens of the State of Trasancore recently made a demand 
-for responsible government Sir C P Ramswamy Aiyer, the Dewan 
of Travancore, without negativing the demand stated that the power of 
the Ruler of an Indian State to grant measures of responsible govern j 
ment was restricted by the necessity of obtaining the expbcit consenr of^ 
the Paramount Power This is a novel theory 
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demand of the States that m the new Constitution of India the 
relationship between the Paramount Power and the States should 
cease to be entrusted to the Governor General, and should be 
handed over to the Representative of the Crowrt * 

'Since the transfer of the government to the Crown m 1858, 
tfie oath of loyalty and allegiance to the Crown by the Princes 
has been insisted upon Successions are decided m cases of 
dispute by the Governor General, who has the right to assume 
guardianship of a Ruler who is a minor Dwtorations, titles, and 
salutes of the Princes are determined by the Crown, which 
controls the passports for travel abroad through the Governor- 
General Rulers have been expected to grant, and have m fact 
granted, free access to land for railway construction, and to 
cede junsdtction over it, to accept the monopoly of telegraphs 
and telegrams and part of the postal services, and to acquiesce 
m the control and manufacture and sale of arms Most of them 
ha%e been persuaded to restrict State coinage, and almost all 
of them have given the Govemmenr complete control over the 
opium traffic and the salt monopoly 

Each State manages its own interna] affairs by making and 
administering its own taws, and imposing, collecting, and spend 
mg its own taxes There is, as a rule, a British Resident or other 
Agent whose duty it is to offer advice to the Ruler and to report 


Captain F F Heilcgrr asked the Under Secretary of Slate for 
India what the policy of the British Covemment in the matter was 
Earl Winttrton, rtpl>ing on behalf of the Secretary of State, stated 
that It was not the policy of the Paramount Power, in ordinary circum 
intervene in the internal administration of the full powered 
particular he gave an assurance that the Paramount Power 
inly not obstruct proposals for Constitutional advance initiated 


would 

bi 


Ruler 

The consent of the Paramount Power had not been required before 
the approval of such advances by vanous Pnncei, nor, so far as he was 
' j sought m such matters The Paramount Power 

would, in ordinar) Circmnstancet, Confine itself to tendering advice 
insulted House ^ Commoas ilefiolri. Feb 12,1938 
imilfee ReporJ para 58 


t Bullcr 
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to tlic Bntish authorities and tlicre is tiic nght of the Crosvn 
to intcr.cnc as the Paramount Posvcr m the afTairs of the States 
m cases of misgovemment or in eases uhcre sucii intervention 
^is called for having regard to tlic duty of the Crown as Para 
mount Power to preserve the dynasty to be answerable for the 
integnty of the States and to maintain the peace of India A 
certain number of States pay tribute to the Crown mostly in 
heu of former obligations to supply or maintain troops Most 
of the inland States in the exercise of their sovereignty impose 
llieir own import and export duties at tlic frontiers of their own 
territories The external relations of the States arc entirely in 
ihcJiands of the Crown For international purposes, the tern 
tones of an Indian State though not Brituh territory arc m 
the same position as the territory of Bntisli India, and its sub 
jects are in the same position as tlie British subjects ' 

An In dian State cannot hold diplomatic or other official inter 
co urse with any other foreign Power or even with sister States in 
India India is a member of the League of Nations At Geneva, 
"^e'ls represented as a unit by a delegation which m pnctice 
includes a Ruler of an Indian State The Government of India, 
m connection with the responsibility for die strategic defence of 
India encourages the major States to maintain bodies of efficient 
forces for co-operation with die Indian Army both m the external 
defence of India and the maintenance of internal order As 
regards Posts and Telegraplis, the Bntish telegraph system by^ 
agreement extends everywhere Fifteen States have Uieir own 
postal departments There are only eight States which mint 
dieir own rupee currency In the rest, the Mints are only 
worked for copper coinage or for sinking silver or gold coinage 
on special ceremonial occasions Jurisdiction in the States -is 
jnxercise d.by the Britis h authonties in certain cases 1, The State 

>Mr C L Tapper *35* that for external jjurposes the whole map 
of lndi a-11 

* See. UwjbAvw?. &!V.vA E-MtVmwrts i» jorce in 


Kalioe Si 
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tacitly or formally delegates or cedes to British cantonments, 
Britisii civil stations, railways running through the States, and 
the Residency, jurisdiction o\cr servants and dependants and, 
Over European subjects and other Europeans In other cases, 
the jurisdiction of the States is limited and the residuary jurisdic- 
tion IS exercised by the Agents of tlic Crown Such jurisdiction 
IS not subject to appeal to the Privy Council’ In other cases, 
that IS to say, during the minority or the suspension of the Ruler, 
jurisdiction may be exercised by the Resident in substitution for 
the State Officers The delegated junsdiction is evercised under 
the India (Foreign Jurisdiction) Order in Council dated June 
1 1, 190a, which, originally passed under the Foreign" Jurisdiction 
Act, 1890, was validated by the Government of India Act, igi6 
The States are required to'^ttradilc offenders to British India, 
and m return offenders from the States are handecLback to them 
Tlie Ruler of a State is exempt m Bntish India from the juris* 
diction of Courts except with the assent of die Governor-General * 
In Great Britain he is treated as exempt from jurisdiction * 
As a rule, tlie British Parliament does not legislate for the- 
S«tes or their subjects* As the Crown is responsible for 
the external relations of the States, Parliament has legislated to 
control such subjects as the slave trade, and generally these sub* 
jects fall under the foreign junsdiction of the Crown exercised 
under the Act of 1890 


’ Civil Proceduri Code, SrcUon 86 
’Statham v Stathani (1912}, p 92 

< Indian Slate means any Semtory, not beiny part of Bntish India, 
c. recognises as being such a State, whether desenbed 

as a state, an Estate, a Jagir or otherwue S 311 
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THE GENESIS OF THE INDIAN FEDERATION 

British India and Indian India or the Native States are 
respectively under the sovereignty and paramountcy of the 
British Crovm But they have remained separate politically 
owing to historical acadents The States have maintained 
political isolation inter se and also from British India, and have 
no direct constitutional relationship with British India Before 
Apnl I, 1937 the Governor General in Council dealt with them 
as the Representative of His Majesty, at the same time exercis* 
ing h» executive authority over Bntjsh India With all the 
differences in their status, character, size, and conditions, there 
are vital and essential racial and cultural afRnities, common 
histoncal back ground and common interests among the States 
and among the British Indian Provinces A mere glance at the 
map of India shows that the States dovetail into xTinous Pro- 
vinces of Bntish India Histoncally, the whole of India was 
under one authority under Asoka, Samudra Gupta, and Harsha- 
vardan, and during the Moghul period the whole of India 
except the southern most part \vas under the authority of the 
Moghul Emperors But apart from this geographical and 
histoncal umty there are some vital factors to be noted Fintly^ 
th ^ com position of the population of the States and Bntish 
India,^which_are closely inter woven, is not different Their re- 
^ ligions are_thg_same Thus there is an essential unity in diver- 
w aity in India regarded as a whole Secondly, there is political 
unity in the sense that both the States and British India owe 
common allegiance to the Crown Thifuly, there is a_sound 
49 
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iiasis for economic unity The ecocwnuc interests of all pirts 
of India depend upon free trade within the country Fburthly, 
various matters common to British Indian Provinces are also 
common to a great extent with those m which the Native States 
are interested, for example, defence tariffs, exchange, opium, 
salt railways and posts and telegraphs Fifmly, the_unity 
imposed upon India by the external force of Great Britain is 
reinforced by an increasing sense of Indian nationality Again 
there is a growing sentiment of national unity Moreoverjboth 
Indtas have a common religious and cultural heritage Thus, 
the Seswabiht) oS estabJjsbmg an All India poLty cannot he 
doubted The conception of such a polity was already present 
to the minds of Mr Montagu and Lord Chelmsford In their 
joint Report, they stated Our conception of the eventual 
future of India is a sisterhood of States self governing in all 
matters of purely local or provincial interests, in some cases, 
extending to existing provinces m others, perhaps modified m 
area according to the character and economic interests of their 
people Over these congencs of States would preside a Central 
Government increasingly representative of and responsible to 
the people of all of them , dealing with matters both internal 
and external of common interest to the whole of India , acting 
as arbitrator in inter State relations and representing the interests 
of all India on equal terms with the self governing units of the 
BnUsh Empne In this picture there is a place also for the 
Native States It is possible that they too will wish to be asso 
^ ciated for certain purposes with the oiganisation of Bntish India 
in such a way as to dedicate their peculiar qualities to the com 
mon service without loss of individuality ’ * 

Dunng recent yean, the States have been making claims for 
a share in the Customs revenue which amounts to about two 
fifths of the revenues of India and demanding a voice in the 
formulation of the fiscal policy of Bnlish India as it also affects 
s Afonla/u Chtbnifofd Rtferl, para 349 
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them indirectly Tlie whole question, as already noted, was 
considered by the Butler CommiUce, which emphasized the need 
for common action on matters whidt equally afTecl both British 
India and tlie States, but considered tlic formation of an All 
India Federation a remote ideal Tlic Simon Commission re- 
cognized that the ultimate constitution of India must be federal, 
for It IS only in a federal constitution diat units differing so widely 
m constitution as tlie Provinces and the States can be brought 
together, while retaining their internal autonomy The Commis- 
sion, however, considered the formation of an All India Fedcra 
tion a remote possibility and recommended the reconstruction of 
the British Indian Constitution on a Federal basis It stated “It 
might be possible to visualize the future of Federation in India as 
bringing about a relationship of two separate Federations, one 
composed of the elements which make up British India, the other'' 
of the Indian States We arc inclined ourselves to think 

that the easier and more speedy approach to the desired end 
can be obtained by reorganizing the Constitution of India on a 
federal basis in sucli a way that the individual States or groups 
of States may have tfie opportunity of entering as soon as they 
wish to do so" The Commission expressed its belief “that tlie 
essential unity of Greater India will one day be expressed m 
some form of federal association, but that tlic evolution will be 
slow and cannot be rashly pressed” The States also were 
not prepared to consider the question of an All-India Feder- 
ation seriously The recommendations of the Simon Commis- 
sion, which excluded the grant of responsibility at the Centre 
even m a restricted form, were not acceptable to India Tlie 
British Government fell that any Constitution without some 
form of responsibility at tlie Centre avould not be accepted The 
Princes felt tliat m the long run the future of tlieir States would 
be materially influenced by the introduction and working of Rcs-'^ 
ponsible Government m British India Tliey realized that tlicir 
interest in British India’s constitutional progress was not to be tliat 
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of mere detached spectators but of fellow Indians living in a 
world which for all its history deep divisions, and bitter rivalry, 
preserved some remarkable cultural affinities, and is slowly work 
mg out a common destiny Apprdiensive of the possible re- 
actions and repercussions in their States of the political develop- 
ments in British India * and also of the new interpreution of 
Paramountcy by Lord Reading smarting under the treatment 
meted out to them by the Political Department of the Govern- 
ment of India durmg recent years and expectant of achieving 
their double objective of due recognition of their treaty rights 
and fair adjustment of conflicting interests between the States 
and British India and Great Bntain the Pnnces suddenly 
decided to enter the Federation and to play their part in India’s 
constitutional progress and to male thetr position in relation to 
the Crown defimte and certain Their declaration was at once 
dramatic and surprising 

It is a matter of speculation as to why the Pnnces suddenlv 
decided to enter the Federation It u alleged that they were 
prevailed upon by Bntish statesmen who knew that some form of. 
responsibility must be granted at the Centre, and who wanted to 
be sure of a stable and conservative element there * 


s The Government of India had lo pas* the Pnnces’ PfoteeHon Act 
m 1934 with a view to protecting the Pnnces from attacks m the public 
Presi by Bncuh subject! 

* It u itated that the idea of ao AH India Federal on was put forward 
by an eminent Indian Liberal either mo moto or al the instance of 
a British statMman with a view to secunns some measure of res- 
ponsibility at tbe Centre He was also partly responsible for the declara 
non of the Pnnces Once the idea was mooted and the declaration was 
made they were read ly taken np by Bntish statesmen The Lord Chan 
ceUor, Viscount Sankey welcomed the Princes declaration and looked 
upon It ^ an ^pe from the difficulty Dunne ParUamenUrv debates 
on the India Bill he observed It is almost possible lo see seme Pn>^ 
«dence m the t mely declaiation of the Pnnces in favour of an All 
who , A further clue is given by the Marquess of Reading,' 

he srf ^«P<>n«W»ty al Hie Centre Dunng the debate 

view I ^ I changed the 

cw I had held and decided that, if there was Federanoti Ind the 
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The Joint Parliamentary Conumtlce states that the Ruling 
Princes as members of a Federation may be expected to give 
steadfast support for a strong and stable Government and to^ 
become helpful collaborators m policies svhich they have some 
tunes m the past been inchned to criticise or even obstruct” 
The First Round Tabic Conference m 1930, in which tlie Princes 
made theur declarationj laid down four fundamental mutually 
interdependent principles of tlie new Constitution They were 
(ly All India Federation , (2^ Responsibility at the Centre, (3^ 
Full Provincial Autonomy » and (4) Safeguards in the interests of 
India 

Pnnccs would come in, *0 that ihtre would be union of AU India, 
then 1 would be prepared to pve lesponublc government subject to 
certain saieguaxds I know nothing about the genesis of the 

Pnnees declaration Nothing surprised me more than that declaration 
of the Pnnees No more dramatic announcement was ever made at 
any conference or at any poliucal meeung at which 1 have been present. 

I believe that it surprised everybody else But the surpnse loses its 
freshness when he gives the real reason for leaping at the idea of an 
All India Federation Says he AU 1 would say to you with regard 
to Federation u that when that door was once opened 11 gave us the 
prospect for which we had always been hoping, of stability in India.^ 
That IS the only word to express compendiously what it meant The 
reason why Federauon is of such importance is that the Pnnees, in their 
own interests, are involved m the matiera that concern us most If the 
Pnnees come into a Federation of All India and you have therefore one 
Government of All India at least you can say that In the future 

there will always be a steadying influence 1 ask myself the 

quesUon, what will be the result if the Pnnces are with us It must 
follow that in both the Lower Chamber of the Federal Legislature and 
in the Upper Chamber of the Federal Legislature you will have a large 
proportion of representatives of the PnnCes That will be a steadying, a 
stabilising influence more v^uabte to us than appean perhaps at first 
sight What IS it we have most to fear » There are those who agitate 
for independence for India, for the right to secede from the Empire 
altogether I believe myself that it is really an insignificant minority 
that IS in favour, but it is an articulate minonty and it has behind it 
the organization of Congress It becomes important therefore, that we 
should get what steadying influence we can against this view The 
Pnnces are as interested m the preservation of the connection of India 
with the British Empire as we are ourselves They want their treaties 
preserved Their treaties are IreaUes wilh the King They wanr to 
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All India Federation was made a condition precedent to the 
grant of responsibility at the Centre This condition is suffi- 
ciently eloquent as regards the object of creating an All India 
Federation 

The States demanded that the nglits and obligations of 
the Paramount Posser should not be assigned to persons who are 
not under the direct control of die Crown, as is at all events 
partially the case with the Federal Government jn British India 
responsible to Indian Legislature Accordmgly, the Gosemment 
of India Act 1935 separates the offices of the Gosemor General 
and the Representative of the Crown (Viceroy), though it « 
intended that the same person shall continue to hold both offices 
The Crown’s relation of Parainountcy with the Pnnees is now 
conducted by the Viceroy as such Representative of the Crown 
alone The States in entering the Federation surrender a portion 
of their sovereignty to die Federation voluntarily The portion 
of sovereignty surrendered to the Federation is excluded from 
the sphere of Paramountcyl 

have direct relatioiu with the Viceroy as repmeniing the King, to that 
in any queiuons that anse they may go to ihe Viceroy direct and not 
have an^hing to do with Mimsien who are to be responsible to the Legii 
Uture under the new echecne That shows the imponance of htvttig 
their co-operation In my vtew the niaintenance of internal order and 
resistance of anything approaching anarchy or communism is as much 
in the interests of the Frmers as it u in our interest, and it 11 also in 
the interest of the vast rnajonty of Indians There again you will have 
a tremendous great stabilising influence there will be approximately 

33 per cent of the Pnnees who will be members of the Legislalure with 
40 per cent in the Upper Chamber There are of course large bodies of 
Indians who do not taVe the vtew of Congress or anything approaching 
to It So that with that influence m the federated Legislature I am not 
afraid in the slightest degree of anything that may happen even if 
Congress managed to get the laigest proportion of voles Then, too, 
the Princes are as interested as we are in the security of India against 
external aggression If is just as important to them as it is to us. If 
invaders gam the upper hand, the Princes go just as we should have to 
disappear Therefore they are wuth u» on those three mam questions 
be disputed There you will see the value of the 

reoerat on to ihe stabilif) of the cossiect on between India and ourselves ” 
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States have a Uirccfold status Fintly, they arc sovereign 
for internal purposes subject to the nghts of tlie Paramountcy 
of the Crown Secondly, they arc subject to the Federal Govern- 
ment to the extent to which they have surrendered tlieir powerv 
to the Federal Government and Legislature an^ other federal 
authonties by their Instruments of Accession > and thirdly, they 
are subject to the paramountcy nghts of tlie CrownJ ^Vlth this 
threefold status, the States arc to be members of the Federa- 
tion Their accession to the Federation has a double result 
restricts their existing (internal) sovereignty withm the accepted 
federal sphere It excludes Paramountcy from tlie sphere 
accepted by them as federal 



CHAPTER IV 


FEDERALISM IN INDIA 
j Theoby op Federalism 

Federalism is a modem conception Its theory and practice 
ui modem times are not older than the American Federation 
which came into existence m 1787 The federal idea::7the plan^ 
of government of a number of contiguom temtones m associa 
tion and neither separated nor combined in one->-is very old and 
had been practised m Greece, but its use on a large scale has 
been made only dunng (he last two centuries Federalism ss^ 
historical product It has been the result of historical evolution 
<lt springs from the necessity for the union of a number of in 
dependent States which are not strong enough individually to 
protect themselves from outside danger, and whose union is 
requisite for the piooiotioa of their economic interests, but which 
are not prepared to surrender their complete independence The 
impulses which lead to the formation of federations arc-usually 
the spiritual ideal of national uraty, the desire to prom ote co m, 
mon economic mterests and the amicable resolution of common 
ploblems, and considerations of defence and international pres 
tige The federal form of govemment is not deduced from a 
theory or from a priori reasorung but is, as we ha>e said a 
hutoncal product, or a necessity arising under certain political 
conditions The fundamental principles of federalism have been 
56 
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fully wrked out m the most highly dc\ doped Federation m Uie 
\N-orId, namely, that of the United States of Amcnca As tlic 
authon of the Indian Federation are mostly influenced by the 
provisions of tlie Canadian and Australian Federations, whicli 
were formed under die influence of tlie American Federation, 
It IS desirable to state briefly tlic theory of Federalism as rc\-ealcd 
m dieir Constitutions* 

According to Prof A V Dicey,* Uicre arciv.o requisite con- 
diuons for tlie formation of a Federation ( 0 There must be 
a body of States so closely connected by locality, by history, by 
race or the like, as to be capable of bearing, in Uic eyes of their 
inhabitants, an impress of common nationality TJicrc must 

be the existence of a very peculiar state of sentiment among tlic 
inhabitants of the States which propose to unite They must 
desire union but must not desire unitj If there is no desire to 
un/fe, then there « c/earfy no basis for federahsm The senu 
ment therefore sshich creates a federal Stale is tlie prcsalencc 
throughout tlte citizens of more or less allied States of tvso feel 
mgs tshich are to a certain extent inconsistent — die desire for 
n ational u nity and the determination of each mdmdual State 
to mam tam its identity and independence Tlic aim of federal 
ism is to gne effect as far as possible to both tlicse sentiments 

f L federal State is thus a political contrivance intended to re 
oncile national unity and power wilii the maintenance of 
. States’ rights ” ^It is a union of a number or body of indcpen 
dent States whose territories arc contiguous and whose citizens 
have certain affinities, either raaal or ethnological or traditional, 
who have a common historical background or heritage, a com 
mumty of economic interests, and feel a craving for spiritual and 
national unity, but at the same time are keen to maintain die 
identity and independence of their States, which ire not strong 

> The chief Federal ConsUlutions m the World are those of the United 
States of America, Canada, Australia, Russia Germany and Switzerland 
* Lew oj the CoasSUuSiosi, Jiart ^ chap jjj 
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enough in modern tunes to face external mdustnal competition 
or military menace It is an organic tmionjA federal State is a 
distinct fact The [ederaUng States also remain disunct facts By_ 
the association of the States, a new organic State is created for ' 
the discharge of certain national functions The federal Slate is 
the embodiment of the nation as a t»hole, and it has a direct 
an'3 organic contact with tlie atizens of all the States who are 
citizens of the Federation and who owe a double a llegiance — to 
their own States and to the Federal State T^e federal form 
of gos’cmment came into existence where a unitary form of 
government was not possible owing to strong sentiments 
of local patriotism^ The States are, first of all, sovereign 
States They then enter into an agreement to part with a 
portion of their sosereignty and thus to create a national State 
tshich discharges certain functions in relation to all the States — 
functions which are common to them all Such a Federation ts 
essentially created for national purposes It is based upon a 
compact which contains the terms and conditions on which the 
federating States have agreed to enter into a union It follows^ 
that the relation between this new National Government and the 
federating units must be governed by the terms and conditions 
embodied in the pact Tins requires a written Consti tution 
As the federating units are jealous of thcir independence, 
except that portion which they havejurrendered to the National 
Government, the Constitution is ahvays rigid, and it cannot be, 
amended without the consent of the federating unit Thus 
the Constitution becomes the supreme law of the land. The 
authonty of the States is necessarily divided between the National 
GcA’cmment and the federating imits, their respectise rights and 
powers are clearly defined and delinuted, and each has to func- 
tion strictly and rigidly within the delimited sphere 

As the whole basis of diis pact of federation is the distnbu 
tion of limiied executive, legislatne, or judicial authority among 
bodies each co-ordinate with and mdependent of the. other, there 
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is e\cr>' likelihood of encroachment by one on the ^jiherc of the 
otlicr, and aUo of disputes Utween the Nattoml Government 
and the federating units, or between the federating units inter 
^se From this it necessarily follows that there must lx some in- 
stitution to keep the National Government and its legislature, and^ 
the Slate Governments and their legislatures, within their res- 
pective demarcated and defined spheres and to settle disputes 
between them Tims, a Federal Court or judicial tribunal is an 
indispensable necessity in a federal system Such a Court is at 
once the custodian and interpreter of tlic Constitution and the 
h ig hest tribunal for tlic settlement of disputes 


a Salient Features op a Ffopbal Constitution 

A study of modern federal systems reveals three leading 
cliaractcnstics of a Federal Constitution They arc (fj Supre- 
macy of the Constitution, ( 2 ) Distribution of jiowcrs among 
^dics with limited and co-ordinate authority, and (J) the 
authority of the Courts to act as interpreters of the Constitution 
(I) SupRBMAOYor A federal State derives its existence from 

THE CoNSTrTUTioN {ts ConstituUon Tlic Constitution con- 

tains the terms and conditions of the pact between the federating^ 
States on tlie one hand and the newly established Federal Govern- 
ment on tlic otlicr. Each Government, vvhctlicr State or Federal, 
exercises all its executive, legislative, or judicial powen in accor- 
dance vvilli tlic provisions of tlic Constitution Tlic supremacy 
of the Constitution involves three consequences : (d) The 
Constitution must necessarily be a written Constitution ; (C) It ) 
must be a rigid Constitution ; (r) Every legislature undcr.a./ 
jFcdcral Constitution \5_a subordinate law-making body~ It iH 
difficult in tlic Austmian sense to locate legal sovereignty in a v 
Federal State, and this is inevitable having regard to the nature 
and object of a federal polityi 
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(II) DisTRiBUTio\ Frcan «ts very nature. Federalism neces- 
OB Po>vERs sitates the distribution of the authority of 

the State among a number of co-ordinate bodies originating in 
and conditioned by the Constitution ITie v ery e5sence_of 
Federalism is the distribution of powen, as contrasted wi th - th e 
concentration of power at a single Centre m a unitary formjif 
government Tlic details of this distnbution differ in different 
Federations acoirdirtg to the peculiar conditions and require- 
ments of the federating units, and the circumstances and motives 
which brought about their federation, but the basic prmciple is 
the same in all of them, namely, matters which-Concem the.nation 
as a whole are delegated to the National Government^ while ^ 
those which do not are reserved to the States 
■mi) T». AuToourv o, T'>“ characlcnjt.c is a^Jiatuial 

CooaTs TO ljrr*»ra*T mt consequence of the first two The 

CoisTrrimov maintenance of the line as fixed by 

the federating ag r ee m ent is of the essence of modem Federalism 
The Federal Constitution being the supreme law of the land 
embodying the definite terms of the pact betweeen the NationaL 
Government and the federating Governments, it is nec essary 
that there should be some agency to uphold the Constitution and 
to keep the different Governments within their proper-limits— 
Thus the Judiciary occupies a very important position in a 
Federal Constitution, and it is the duty of the judges to give 
effect to the clauses of the Constitution, and to pronounce judg- 
ment on the validity or otherwise of both Federal and State 
legislation ^In a Federal Constitution, the pohtical sovereign and 
the legal sovereign are generally in the background, and it is 
very difficult to arouse themj Hence the duty of safeguarding 
the Constitution and the nghts of the cjtiaens lies upon the 
Judiciary This u the reason why the Judiciary occupies such a 
significant position m a Federal Constitution 

To sum up, Federation postulates the existence of a body ot 
independent States and presupposes a desire for some form_o£. 
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union among the inhabitants of those States Though they 
desire union for certain purposes, they nevertheless wish to 
preseive their identity and some measure of their independence 
•^It follows that a^Fedcral Constitution must be to a large extent 
a ngid Constitution^ There must be distribution of powers 
between the Federal Gov’cmmcnt and the Governments of the 
several States forming the Federation If amendment of ilie 
Constitution could be made without the consent of the federating>^ 
units there would be no safeguard for the preservation of States* 
rights Thus the Federal Legislature cannot be and is not 
jupreme. There must be a special machinery for constitutional 
changes and there must be some authority, namely courts of 
law which can prevent the Federal and State Governments from 
encroaching upon each otheds powers and can declare Icgula 
tion void on the ground of being ultra tires 

<As the essence of Federation is the distribution of powers, 
a federal government is weak m comparison with a unitary 
government in which there is concentration of powers m a 
,^NngIe body*/ A strong government postulates concentration of 
pC!we£,_Md provision for prompt decision and prompt action 
With the distribution of powers and divided authoni), it is 
not 'possible to secure these conditions ' Disputes are apt to 
arise between the National Government and the States (which 
are jealous of their nghts) , and this necessarily means weakness 
Secondly, a federal government « a weak one because progres- 
sive legislation is likely to be opposed by vested interests with 
defimte representation m the Constitution, which recognises and 
legalises the status quo A fed eral government is more or less a 
staUc governmjent_ It is nccessanly intended to legalise and 
perpetuate the status quo without adequately takmg into con- 

* “Federauon is an extravagant and inefRaent form of government to 
be justified only where a closer form of orgaaizauon is practically im 
practicable W I Jennings and C M Young ContttluUonal Laws of 
the Bntuh Empire p 263 
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sjderation the growing requirements of a growing jximrnunity. 
In the words of Dicey, a system meant to maintain the ilaliu 
quo in politics is incompatible with schemes for wide social i^ 
novation The recent decision of the Supreme Court regarding 
the New Deal in the USA is at once illustrative and instruc 
tive There is a good deal of force in this inference of Dicey’s 
However, if we keep in mind the nature and object of a federal 
polity Its character cannot be other than it is The difficulties 
felt by President Roosevelt in the USA and Mr Bennett in 
Canada in introducing radical measures of economic and social 
reform are the direct consequence of the distribution of powers 
between the Federal Government and the States — a distnbution 
based on the sentiments of the citizens forming the Federation, 
and the then prevalent conception of the proper sphere and func 
tions of the Federal Government Both the sentiments of the 
citizens and their conception of the proper functions of the 
Federal Government have altered under the stress of dynamic 
forces and modem economic developments The American 
Constitution has been m exuiencc for >50 years, the Canadian. 
Constitution for seventy years, and the Australian Coiutitution 
for thirty six yean The world has changed more rapidly in 
the last few decades than in almost the whole of its previous 
history It is now subject to a depression of unexampled inten 
sity, and naturally the dislnbulion of powers between the local 
legislatures and the federal legislature requires reconsideration 
TKls is a question to which the federations of the world are 
giving anxious thought Because this matter is being considered, 
It does not follow that Federation as a polity is discredited The 
experience is that goce the dynamic forces are hmugh t in to 
operation, the tendency in all federations is towards umtansm.. 
The Federal Government overshadows the States’ Governments 
This IS both natural and inevitable The affinities which con ' 
stitute the original basis of a federal polity are strengthened 
and intensified under the operation of dynamic federal forces 
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and the new cm-ironment created bj* the federal agencies Tlic 
provancial jealousies tlial operate to preserve local independence 
gross weaker, and in course of time the benefits of a strong 
^National Go\-ernment arc realized and a desire for a gmern- 
ment resembling a unilar> gox-cniment is created 

It IS asserted that Federalism produces con'crvausm- It is 
onl> natural that it sliould do <0 Hie Constitution being the 
supreme lass of tlic land, the citizens look upon it as sacrosanct 
and unalterable Once tins idea gets hold of the minds of tlic 
people, it dominates tlicir thinking Innos-ations and cliangcs are 
dreaded, and e\'en >\hen they are desired, tlic^’ arc not casilj 
possible Criie consers-aiism inlicrent in tlie Constitution i»^ 
accentuated by the conservatism of the people tlicmsclvcs, who 
generally dislike innovations^ It is a common expcnencc that 
the conservatism and tlie ngid nature of a federal polit> prevent 
tlie adjustment of the Consutuuon to die growing needs of 
$ouet> But tliough a conservative spint permeates the working 
of a federal polity*, it has iKit been wholly detrimental to Uic 
^interests of die Slate, and whenevTr the necessity for growtli or 
"diange was deeply felt, human ingenuit> found indirect meUiods 
to adiievx its ends Tlic successful working of a Federal Con- 
stitution presupposes the prevalence of legaht)' among the people 
In a federal polity, the spirit of lcgaht> permeates the minds of 
die citizens Tliis is inevitable, because die relations of die 
Federal Government and the federating units, and the relations 
of die atizens with die States or with die Federal Government, 
are striedy and rigidly governed bj die terms and conditions of 
die compact, which are interpreted and enforced, whenever 
occasion arises, b> the Judidai)- Tlie \er>’ foundation of 
federalism is legalimi. ^^■heITrver die spirit of legalism was 
absent, federation has not been an unqualified success. It is true 
\hat pusliing the spirit of legalism to its logical conclusion may 
at times prevent desirable changes, but, on the v\holc that 
spirit has had a good effect in all federations. 
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3 CoNomoNs IN India 

It IS pertinent to ask how far the conditions favourable to the 
formation of a federal polity exist in India Applying the) 
criterion of Dicey, one can say that some of the conditions are 
present in India fThere are affinities, cultural, racial, religious 
and historical among the inhabitants of British India and the 
States There is a common histoncal background and heritage 
There is geographical contiguity There is community of econo- 
mic and political interests The defence system of Bntish India 
and Indian India is common to both The composition of the 
population of British India and the States, their religion and 
culture, are similar All tlieir peoples are capable of bearing 
in the eyes of Indians an impress of common nationalitjy Jhere 
IS only one factor that does not exist — a body of independent 
States So far as Bntish India is concerned, there is already 
one central unitary form of government * As regards the Native 
States, It IS true that they are quasi sovereign, but even’they are 
under the suzerainty or Paramounlcy of the Crown 
external purposes, India is already one State IJie. histoncaf 
motives for bringing into existence a Federation, namely, the 
necessity for common defence, lanfTs, uniform communications, 
currency, etc , are absent m India, because all these subjects 
are already under the control of the Government of India 
whether they affect Bntish India or the States The Govern- 
ment of India is responsible for the defence of British India as 
well as that of all the States Externally and internationally, 
India IS already one State It is true that British India u under 
the direct sovereignty of the Crown, while the States aro under 
Para mountCY_of_the,Crow n. but stnetiv a nrl_lpfT,j;^. 
dfflerence is_of ^egre^nd not of 

Histoncally, everywhere Jederahsm -h as been a process of^ 

* This was a fact up to March 31, 1937 
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uniting, but in Indi'i it is 1 process of breaking up Bnttsfi India 
into clescn autonomous Pro\mccs' 

SccondK, the quotion ot tin. sentiment for union dix» not 
v'arisc in tlu. cve of Brituh India because the inhabitants of 
Bnti h India an. a 1 nad> united and thc> hate scmicUiing nuicli 
more than union, nannl), i»nil> It is true that tlic inhabitants 
of the NatisT States ha\c a |XJtcntnt dt-sire for union s'lll 
Brill h India m order to shin common citizenship and national 
it\ But in lilts i edcralion it not the citizLn^ nf-thr 
sshqhavojle ind union or who an to unite but the llukrs of 


‘ Gnntrd thf announffraeiw of \ugu« ao we cannot at the pmenl 
tirnr rnsisagp its eompUtr fulfilment in anv fonn oth»r than ihat of a 
conganes of sftf ttosemini! Indian PiosmcM asiociaird for certain purpose* 
under a responsible Cosemmeni of India with powibK what are now the 
Natiit States of India finalK embodied in ihe same whole in some rela 
tiM it'hich He wJJ «9t noH' »o define Fw surfi an creanieatton 

the English languaee has no w-ord but federal Itiii we are bound to 
point cut that whatever ma\ be the case with the Natue States of the 
future into the relation of the Provincial and Central governments the 
federal element docs not, and cannot enter There is no element of pact 
The government of the country 1* at prerent one and from thii point of 
view the local governments are liieralK agents of the Government of 
India Great powers have been delegated to them, because no single 
adRiuusiralion could support the Atlantean load But the process before 
us now is not one of federahsmg Setting aside the obstacles presented 
bv the suprrmaev of Parhameni, the Iasi chance of rnalmg a federation 
of British India w-as in 1774 when Borobav and Madras had rights to 
surrender The Provinces have nov«f no innate powers of their own and 
therefore ihev have nothing to surrender in a Foedus Our task is not 
like that of the fathers of the Union of the United States and Canada 
I\Se have to demolish the evisting structure at 1 *ast in part before we can 
build the new Our business ss one of devolution and dnwing lines cf 
demarcation, of cutting longstanding ties The Government of India 
must give, and the Provinces must receive , for onlv so can the growing 
organism of self government draw air into its lungs and live It requires 
no great effort of the imagination to dravr a future map of India which 
shall present the evtemal semblance of a great neve confederation within 
the Empire But we must sedulouslv beware of the read) application of 
federal arguments oc federal erainples to a task which i* the ven revTrse 
of that which confronted Alexander Hamilton and Sir John htacDonald ’ 
— UoBfaju Ckrlmsfotd Report, para I 90 

5 
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the States who are to unitc^ “ nte subtects ol the_States are j ot 
to share the co mmon ottzemhi p ot th e federation j 

On all federat)ons the initiatjvefor union came from the con 
stituent units who were moved thereto by their citizens In' 
India the impulse to federation, from whatever source it may 
have come, has been translated into action by Pariiame^ The 
Indian Federation has been created by Parliament to secure 
steadying and stabilizing elements in the Central Government 
Thu ysom c of the conditions for the formation of_a_Federation 
arc present in India while some are absent. It is true that the 
dream of an All India Federation swas cherished by Mr Montagu 
and Lord Chelmsford, and that dream was endorsed by tlie 
Simon Commission, which realized the essential difBculties m 
the formation of an All India Federation, and advisedly recom- 
mended the immediate reorganization of the Indian Constitution 
on a federal basis by a permissive Act which might enable the 
States to enter the Federation in future, thus facilitating the 
growth of an organic Constitution for India 

4 Salient Featuses op the Indian Federation ^ 

(The Indian Federation exhibits ali the normal character 
istjcs of a federation There is a written and rigid Consiitu 
fion There is distribution of powers between the Federal 
Government and the Provincial Governments and the States 
and there is also a Federal Court with power to keep 
the Federal Government and Legislature and the Provincial 
Governments and Legislatures withm their respective spheres 
as defined by the Constitution^ But there are many peculiar 
features of the Indian Federation resulting from the special 
political conditions of India These peculiar feaiores_are '^) 
In all federations independent units are united for certain com 
mon purposes Thus, a number of independent political units- 
are transformed into a single State for national purposes 
Federalizing has normally been a process of uniting Jn I ndia, 
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fedcr-nizmg has been a process of’brcaking up Bntislj ItidJa into 


cle\en ProMnees and of bringing in Name States inIucIi arc in 
substance surrendering \er> few powers to tlic Federal sphere 
It is to be noted tint the most important subjects within the' 
Federal sphere — custom s, defence, externa l alTain. indirect tax a 
ti^, etc — in. already withm tlic sphere of the Gosemment of 
India indirettly* "Or arc_ wulun- thc-compctcncc oL tlic Central 
Leglslaiurc and~tTie^o\crnmcnt of India which is responsible 
forUie peace and good government of Indn as a whole There 


has already been ore central Government with oilier subordinate 
Governments Even the Slates have been under the suzerainty 
of the Crown We sec tlicrcfore that tlitJcdcralizing units 
vsluch are all under the Crown have already been for external 
purposes one State Tiius tjtlic liistoncaJ process of formation of 
Federation for India lias been just the rcvcnc of what it has 
been in other countries and the aims which brought other 
federations into existence have also not been operating m India, 
Tlie formation of Federation m India 1$ not the manifestation 
of the urge of tlie people towards a creative union embodying 
national unity This fact is recognized by the Joint Parlia* 
mentary Committee, which slates * ‘Of course, in thus convert- 
ing a Unitary State mto a Federation, we sliould be taking a 
step for which there is no historical precedent Federations, 
have commonly resulted from on agreement between in- 
dependent or at least autonomous governments surrendering a 
definite part of their <o\ ercignty or autonomy to a new Central 


> The list of Subjects in respect of which the States are to federate 
'consists of three categones ff) \f«ien which hardl) affect the States, 
e g , Ecclesiastical affain Fishencs, etc (a) Matters of no consequence to 
the Slates, such as botanical and zoological surve^i admiralty junsdiction, 
European mental hospitals, etc (j) Important matlen in which the 
Go\ eminent of India have alwavs taken decisions without any legal 
obligation to consult the Pnnees — such decisions having applied to the 
Sutes as much as to Bnush India — e g , customs, defence, external affairs, 
exchange, currency 
* Para 27 
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organtsm At the present moment, the British India Provinces 
are not even autonomous for they are subject to both the 
administrative and legislative control of the Government of 
India and such authority as they exercise has in the mam been 
/ devolved upon them under a statutory rule making power by 
the Governor General in Council Ue are faced, therefo/'e, with 
the necessity of creating autonomous units and combining them 
into a Federation by one and the same Act But it is obvious 
that we have no alternative” fitlfl n a Federation the status 
and character of the constituent units are usually simila r The 
Indian States are wholly different in status and character from 
the Bntish Indian Provinces The States are under the personal 
rule of the Pnnces, and the Provinces have more or less respon- 
sible government The representatives of the States in the 
Federal Legislature are the nominees of the Rulerj,. and.thos^ 
of British Indian Provinces are elected by the people- In a 
Federation, there is a double citizen^ip. Federal and State or 
Provincial The Federal Government acu not only upon the 
associated States, but also directly upon their citizens Jn_the 
Indian Federation, the subjects of the Native Suies are not' 
citizens of the Federation and are not in the enjojTncnt oMhe 
same civic rights as those enjoy^ed by the citizens of_the Br^tjsh 
Indian Provinces Thus the Indan Federation is a union between 
autocratic rulers ard more or less democratic governments 

* 1 am satisfied that the svstrm of construction of the Federation 
under which the nominees of autocratic rulen are to have a powerful 
voice in both Houses of the Federation, in order to counteract Indian 
•democrac , is quite indefen^le Whether in practice it works out as 
the Government and the Pnnces hope may be doubted, but the whoT' 
of the p-ojcct seems to be indefeniihle I should have proposed Federa 
tion on!> for umts which were iheniselves under responsible govern 
nent, and have admitted the Pnnces only on condition that they gave 
then States Constitutioxis leading up to responsible government, and that 
their representatives in both Houses of the Central Legislature were 
elected b> the people of the Stales’* — A. Bemedale Keith This view o' 
shared by many Indians It ts significant that the Legislative Assembly 
by Its Resolution passed on February 7, 1955, disapproved of the estab- 
lishment of the All India Federatioo. 
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(11^ The_rance of tlic fcdcnl poucrs m otlier Federations 
u tlic sam<Mn all the federating uniu In the Indian Federation, 
It IS identical m Britidi India ProMnee* but in the States it 
depends upon die terms of the In trument of Accession of each 
State Tims there is an obxiou anomalj — a. Federation com 
posed of disparate constituent units in s\hich the powers and 
authority of the Central Gosemment differ as betueen one con 
stituent unit and another Tlie Indian Federation is 

brought into exi tence b> the Crov n Tlie contracting parties 
are not the federating umt< According to the preamble to the 
Act of 1919 Parliament i' the ole judge of the future consti 
tutional dc\elopment of India Hence Parliament decided the 
question and made the Bnu h Indian provinces legal entities, 
and included them in the Federation by one and die same Act 
It IS obvious that there can be no question of consent on the 
part of the Bntidi Indian Provances to the Federal compact. 
The States on tlie other hand are quasi sovereign States who 
have acceded to die Federation by separate Instruments of 
Accession which are separately accepted b> His Majesty Tlius 
die contracting part) as regards the States is the Crown and not 
the federating units Ut is cleat diat die whole Federal strut 
ture IS brought into existence by the Crown and the fundamental 
and vital impulse towards the formation of a normal Federation 
IS absent,^ 

(i^ The_power of amending the Constitution is vested in 
die_British Parliament This 1$ very significant It has already 
been observed that a federal Constitution is rigid and conserva 
tive As the States are the memben of the Federation tlie Con 
stitution cannot be amended without their consent to the extent 
to which sudi amendment may- affect their accession Bnti<h 
India IS directl> under the sovereignty of the Crown and die 
aulhonty^of the Central Government as well as of the Provin 
cnl Governments is derived directly from the Crown Tlie 
States are sovereign internally, but tliey have a certain relation* 
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ship with the Crown, vrfiich, as we have_already seen, is 
known as Paramountcy In other Federations, as the political 
structure of the federating units does not vary in nature, the 
amendment of the Constitution m the larger interests of the 
Federation as a whole, though it may be difficult, is not as 
difficult as in the Indian Federation, where the Princes are 
guaranteed their personal rule provided there is no gross misrule 
The States as units of the Federation, but with Paramountcy — 
their special relation with the Crown — outside the Act, in- 
troduce a further element of rigidity and complexity unknown 
to any other Federations 

•fii) In other Federations, the Upper Chamber generally 
secures the equality of status of the federating units by allowing 
equal representation in it of all units, irrespective of their size 
and population Th^ Lower Chamber secures the oneness of 
the Federal State Its representatues are elected by the citizens 
of the federating units as a whole Thus one Chamber is 
intended to secure the equality and autonomy of the units, and 
the other to secure national unity 'In the Indian_Federation.- 
neither of these principles is observed There is no equality of 
representation of the units in the Upper Chamber Even amo^ 
the States there is no equality of representation. Again, strangely 
enough, its election is direct, v^hereas in other FederationiJtJS 
indirect In the Lower Chamber the election instead of being 
direct is indirect- There is no duect and organic contact 
between the citizens and the Federation Moreover, the direct 
and indirect modes of election ar e based on communal conside ra- 
tions ) Under this system the v^ry object of creating a Federa 
tion — the mamfestation of nationality and the crystallisation of 
the essential unity of India — d negatived by the machinery 
which IS intended to secure the representation In ot her Federa 
t ions. dynamic f edera l force s—praduced-a-desire, among theu 
ci tizens towards closer unity a mong di_e rrtselves,_ _In the Indian 
Federation the forces generated by the Federation are liieiy'to 
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str engthen provincial i sm and lead to the disruption o fjlicjiauonal 
unity \\hic h_is jn jthe makin g 

(lijfjTln the relation between the Central Go% eminent and 
the units there is an impress of the fact that government m India 
lias been strongly centralized, and the superintendence and 
control of the Central Government over all the Provinces is still 
m the background, not only for Federal but also for Provincial 
purposes The Governor of a Province is under the general 
supenntendence and control of the Governor General in cases 
where the Governor has to act ‘in his discretion” and in the 
exercise of ‘ his individual judgment” (A% regards the States, 
Federal authority is to be strictly confined within the sphere 
stipulated in the Instruments of Accession In normal Fcdera 
tions, the federating units not only are autonomous but also 
have responsible government Tlie Government of British 
Indian Provinces is not stnctly responsible to the Provincial 
Legislature, and the final power and elTective authority is still 
vested in the Governors, who are responsible to the Crown 
The Princes are autocratic and are not responsible to their 
people, and they are under Paramountcy subject to the final 
control of the Crovvn^ 

most Federations, cither the Provinces or the 
Federal Government have certain powers assigned to them, and 
the residue is given to the Provinces or the Federal Govern- 
ment as the case may bey In the Australian and American Con- 
stitutions, broadly speaking, the powen which are not given to 
the Centre fall to the Provinces or States In other words, the 
Province or the State has the residuary legislative powers, and 
the Centre has only specific powers In the Canadian Con 
stitution, both the Federal Govremment and the Provinces have 
. specific powers, and the residuary power rests with the Federal 
Government In the Indian Federation, the powers of both the 
Federal Government and the Provincial Governments are speci- 
fically defined, and the executive head of the Federation, the 
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Governor General js given the power to decide in his discretion 
whether the power of residual legislation in respect of a particular 
Item IS to be assigned to the Centre or to the Proving There 
IS no precedent for this 

'^{ix) The Representatives of the States have Jhe power, to 
vote for laws which affect British India only, and which they 
or their States will not have to obey whilst the representatives 
of British India have no opportunity to vote on subjects which 
affect the States or their subjects only In case the Federation 
requires more revenue, it can only be raised by an increase in 
indirect taxes as the Slates have contracted out of direct 
taxes, except Corjioration tax after ten years This will lead 
to the imposition of a disproportionate burden on the consumer, 
thus leading the development of Indian finance m a direction to 
which there are deep objections 

•^x) The executive head of the American Federation is elected 
by the people, the executive head of Canada or Australia is 
nominated by the Crown on the advice of the Dominion 
Ministry, whereas the executive head of the Jndian Jlederation,' 
the Governor General, is appointed by the Crown on the advice, 
not of the Indian Ministry, but of the British Ministry The 
executive head of none of the other Federations -has distinct 
legislative powers even under extraordinary circumstances, while 
the executive head of the Indian Federation has such powers 
Action in his discretion or individual judgment by the^cxecutive 
head is unknown in any Federation except the Indian Federation 
fThus the Indian Federation is a political contrivance to 
create for India an All India polity recogniamg the essential 
unity of British India and Indian India under the British 
Crown It IS unique, and it has no parallel in the_wOJldj 
The idea of an All India Federation is in many ways one of 
the most sinking events in the hutory of the world, considering 
the area to be covered and the differences of language, of religion, 
of race and of histoncal background of the people and the 
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temtones which the realaaUon of the ideal of federation will 
combine m a single body ”* 

These are some of the special features of the Indian Fcdera 
tion It resembles and differs from other Federations It is 
doubtful whether one can correctly and stnctly call this All- 
India polity a Federation in the scn«e in which the term is under- 
stood by politicil theorists and constitutional lawyers Some 
Indians ha\e doubted the wisdom of creating «uch a polity for 
India India is already under a strong centralized govern- 


1 The \farquess of Lmlifheow la a ipeeeh at Benarei on July 31, 
1936 

* The following \iew of Professor J H Morgan, KC, who is an 
authontv on Constitutional Law is also refreshing 

The outstanding feature of the Covenuaent proposals for consti- 
tutional Reform in India is thCJniposiuOD of Federalism on a country 
which has hitherto been a scraneer to it iLU a bold, some ma> say a 
rash, departure. For Federalism, even under the most favourable condi- 
tions, IS notonous among consmutional lawAers as being the most complex, 
the most btigious, the most disconcerting (1 use the word advisedlv), 
and m the execution of the taw, the weakest of all forms of govern 
merit The verv fact that it involves a division of mtemal sovereignty 
alike m the legislative sphere and the executive between the Federation 
and Its constituent ‘Slates' or P/ovwces, results in the aiiren who lives 
under it ovying a double ‘allegiance, and the truth of the Scriptural 
aphorism thatjiq_pian can. serve two masteia.iv vmt large in the political 
history of all federal communities An astute Australian lawyer, Mr 
Cannawav, K C , who considers, not without reason, that the adoption 
of Federalism in Australia has proved a disastrous failure, has remarked, 
with much truth, that 'p flder a federal form of pohty the sense of dutW 
towards the national govemment*K‘yibtTIkelv'‘1o'bC StronKTv’TeltJnndeca 
hc“gueS'SU fJT Ss'lb suggest, norwithout’wanant, that the lawlessness $l 
apparent of Jaie years in the United States a due to the ‘demoralising’ 
effect of this dual allegiance 

“In all other federal systems the division of legislative powers is, at its 
V ont no more than dual — Federal law on the one hand and the law of 
the constituent States on the other Divide^authont' is, of course, always I 
V. weak , but the more divided it js^ thcTvealTer^it jwill be The division re- ^ 
commended by^the kS’hite Paper attains the dimensions of Huniption T r. 
IS not m erely dual, it ^ is sextuple 1 find that under these proposals . 
our Indian lellow subjects,' ea'cli’ and every one of them, will owe obedience 
to SIT, in fact seven, diff’ercnt and often conflicting legislative authonties. 
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ment This government has generated forces which have 
brought into existence a feeling of nationality They have 
unified and united India It is true that for a vast country like 
India adequate devolution of power is indispensable and 
essential ‘ The whole historical development was in the right 
direction ^Vhat was necessary was adequate and effective devo 
lution with a strong Central Government India had been 
a victim for centuries to dtsmtegiating forces That lesson is 
wnt large on the pages of Indian hutory This process had 
been reversed dunng the last 150 years, and it ought to have 
been completed by a Constitution deliberately designed to avoid 
those disastrous tendencies Federalizing India in the manner 
m which It IS done under the Act, is likely to mean a dieck-to 
this unifying process, if not a movement m the other_directiQn 
Having regard to the political problems of India, the compo- 
sition of her population, her economic requirements, and the 
danger of provincial patriotism intensified by communal feeling 
runmng amok, effective solutions of her vital problems are only 
possible if they are attempted on an All India scale But with 
the existence of Provincial autonomy, and the method. dEjo: 


three of them centred, but bardi} united, in the lauliiple personabt) of 
the Governor General, v«ho may find considerable difficulty la agreeing 
not merely with his ministers, but mth hiimelt 

* British subjects in India, vidielher *nauve or ‘European , will owe 
obedience to Federal Statutes, to Provinci^ Statutes, to 'Governor Gen- 
eral s Acts, to 'Governor Generals Ordinances,’ to ihe Federal Minuiry’i 
Ordinances, to the ProvtnCuI Covemoi’s Ordinances to say nothing of 
Acts ol the Imperial Farliamenf Sucb a choice CoHection of antinomies 
IS not unfamiliar in theology and metaphysics, but it is the first tune 
anything of the kind has been proposed for the government of men — 
“Tie Dangers of Federation’ Doty Afail, July 9, 1933 Having regard 
to the political conditions in India, the method of indirect election for-^ 
the Federal L/ower House and the incoherent nature of the Indian Federa 
tmn one Can easilv realize the seriousness of these dangers 
, /v ’ It IS to be noted that the Indian National Congress is not opposed 
no the idea of Federation’ but is opposed to the Federation embodied 10 
^the Act of 1935 
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direct election for tlie Central Lcgishiturc, suclx solutions will be 
difficult if not impossible 

It has been stated that ‘disrtipmc forces ha\c been scry 
strong in (he past history of Indn It « only an administration 
by a strong Central Gosemment that has succeeded m bringing 
about uniformity of laiss and standards of administration and a 
feeling of common nationality Tlie separatist tendencies likely ^ 
to be produced by differences of race religion language and 
custom ha\c b^en largely o\crcome or kept in check by the 
influence of a strong Central Goxemment ' ' 

Against this argument il is uigcd tliat (the necessity for 
guarding against centrifugal tendencies is recognized in the 
new polity and the po\%ers and functions of the Central Govern 
ment are so distributed m the light of evperienre of tlie working 
of other Federations, and tlie Governor General is so empowered 
to take measures, as to avoid die difficulties from this direction, 
as well as diosc difficulties winch are now felt by the United 
States, Canada and Australia; It is asserted that the new polity 
will prevent India’s progress It is also maintained that the 
B ritisli Indian representatives who accepted the scheme of an 
AU_^ia Federation did not comprehend us implications * ^ It 
is urged that in view of die position of the States in the new 

' Jnilijn Consltlulional ProbUmt, b> Sir P S Sivasvvamv Iyer 
* The Bnush Indun representatives, in their easemess to secure a 
measure of responsibiht> at the Centre, agreed to the scheme which was 
acceptable to the Conservatives in England Sir Tej Bahadur Sapru 
has succmcll) stated their position m these words 

L If the representatives of Bnlish India accepted it (the idea of 
Federation) as a feasible basts of advance m 1930 at the Conference, 
It was because lhe> realized that (of « would la> the foundations of 
Indian unitv , (fcf it would provide an effective machinerj for protecting 
common interests and minimmng the chances of fnction between the 
two sections of India (i) it would b> supplying a stable element 
in the Indian Constitution, allay the apprehensions in the minds of 
Bnush statesmen in respect of changes to be brought about in the 
character and composition of the Centnl Government in India, and (df 
It would promote the cause of progress and constitutional advance in 
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Constitution, and their relation with the Paramount Power, 
and the rigidity of the Constitution, the powers and the special 
responsibilities of the Go\cmor General, the establishment of a 
true responsible government at the Centre will be difficult if 
not impossible It is further pointed out that the whole polity 
is based on the theory of checks and balances and will prevent 
India’s constitutional pn^ress, and is meant to counteract 
democracy at the Centre* One would have preferred, to start 
with, the Federation of British India alone, allowing the States 
to enter it not entirely tm their own terms One may object 
to the exact nature and to some of tfie provisions of the new 
Constitution, to the disproportionate power and influence given 
to the Sutes, to the elaborate reservations and safeguards, and 
to the "discretions” and ‘ individual judgments” of the Governor- 
General and the Governors, but one cannot envisage a Con- 
stitution for the whole of India m any form other than a 


the Indian States themselves ’} One has only to compare these impulses ^ 
to the formation of the Indian Federation with those which operated ' 
in other Federations to reatire the difference 

* ' My Lords, are liberty and Federation really indissoluble elements 
of one whole * Can you not have liberty without Federation * The 
Secretary of State for India told us that *to those who have directed their^ 
gaze forward it has been obvious that the eventual Government of India 
at the Centre must be of the Federal type ’ What exactly are the 
reasons why the Covemment are so anxioui to force the development 
of the Indian Constitution into this particularlv ngid channel * Is it 
possibly just because they fear that they cannot nde the whirlwind if 
Indian political development is allowed to follow its natural bent ’ If 
so, do they thinlt that this Bill, monuinenl of industry though it may be, 
will enable them to trammel the spontaneous expressions of Indian pro- 
gresj ’ Do they find a tendency to Federation m the long history of 
India’ Do they think that this hotcb potch of intncatel) elected Assemblies 
and the Governor General s discretions will stand for five vears after it 
has been set up ’ For my part, I am persuaded that the late Secreury 
of State for India was dangeroudy addicted to crossword puzzles, and 
that this Bill has strayed from a back sheet of The Times to lie across 
the path of Indian progress ” — Lord Philbinore [House of Lords Debates, 
June 19. 1935) 
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Federation ‘j It is also to be remembered that^once the political 
isolation of tlie States infer je and from Bntish India is gone, 
and the representatnes of the States take part and become mstru 
mental tn deciding questions affecting British India the States 
are bound to be affected b> British Indian decisions, and the 
spirit of democracs is bound to filter into the States It cannot 
be checked 1 It has to overcome man> difficulties at first, but 
once It begins it gathers momentum Moreos-er under the 
d}-namic forces of a federal State or National State the States 
and their subjects are bound to be affected in the same manner 
as iiappened in Australia * Further it should not be forgotten 
that a_federal contract has aUva^s and cver^ashere under the 
process of judicial interpretation turned out to be somewhat 
different from nhat it was intended to be b) the ongmal panics 
to the contract Moreover die consequences of the applica 
tion of the doctrines of implied or ancillary powers" of the 
Federal Legislature by the Privq Council to die Constitutions of 
Canada and Australia are also to be kept in mind 

It IS true that since the whole legislative field m the Indian 
Federation is mapped out, as regards Bntish India, between the 
Federation and the Provinces, and since as regards the States, 
th^Fedcral sphere is only that which is accepted by Uic States, 

1 The federal sMtem is certainU a SMtem which on a larger 

stage has b'en found in other parts of the world to be ihe most effective 
means of wrabining unit> with dwenity and of reconaling the claims 
of local sentiment with the need for a leprrsenfativc central oi^arusation 
strong enough to counteract particulanst and ceninfugal tendencies — 
The Hon Sir Maunce Gwyer, Chief Jii«uce of India Delhi Unnenm 
Convocauon Address (1938) 

V* I am strongly of the opinion, however, that one result amone 
others of the assccialion of British India and Indian States in the field of 
common activity m the Federal Legislature, vrtll be to facilitate the 
passage of tl^Indun States from their present form of autocratic govern 
ment (I use the expression in no offensive sense), to a consmutional 
fojm with the nghts of iheir sub/eets defined, ascertained and safe* 
guarded — Sir Tej Bahadur Sapru, Memorandum on the \\hite Paper 
IifcorJs~of 7 C vol 111, p 359 
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the scope of the application of the doctnne of ‘ implied or 
ancillary pwwers” under the Indian Constitution is narrow and 
limited But the fact cannot be ignored that in the judicial 
interpretation of the Indian Constitution the rules of construc- 
tion laid down and followed by the Pnvy Council will be 
applied to it in so far as they are relevant to the Indian Federa- 
tion and the consequences of such an application may be in 
the same direction 

5 How IS THE Federatios of India Formed ’ 

We have already seen that a Federation is a union of a 
number of political communities for certain common purposes. 
These political communities or units agree to commit them- 
selves to the control of one common Government, in relation to 
such matters as axe agreed upon as of common concern, leaving 
each unit independent and autonomous m all other matters 
Hence, every such union necessanly involves an arrangement 
that some of the powers of each federating community shall with 
Its assent thereafter be exercised by a Central authonty or 
authorities on behalf of all < It is this organic connection 
between the federal units themselves and between each of them 
and the Central authonty which distinguishes a Federation from 
a mere alliance or confederation} The Federation of India, 
which IS an association of Bntish India on the one hand hnd 
the Slates on the other, is formed to do more than to act m 
concert on matter^ of common concern It creates an organic 
union between the two, with the Federal Government and the 
Legislature exercising, on behalf of both, the powers vested in 
them for the purpose In orduiary circumstances, where the 
communities desire to federate, they determine by mutual nego 
tiations the form of Federal Constitution which they desire to - 
establish, and if they are independent States, they themselves 
bnng the Federation into existence as soon as agreement is 
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reached This procedure was folloi^cd m the Ufuted State? of 
Amenca In Canada and Australia, the procedure ws dJ^pt 
Both Canada and Australia, at the time of formjijjIvlftTcdjtnr 
tion, Nvere autonomous communities subject to the Bntidi Crown; 
They dress up their own Constitutions’ and sought 
of the British Parliament, which alone at that tmi£.coGT^ make 
the Federal Constitution a legal reality Uiroughout the whole 
area of the Federation 

Political conditions and circumstances of and m India 
demanded a still different procedure * ^Thc Federation in India 
IS a result partly of the political evolution of British India, partly 
of llie desire of tlie Stales to play a part in the constitutional 
progress of the country and to get their rights in relation to the 
Paramount Power definitely clarified and defined, and mostly 
of the anxiety of the Bntidi Government to secure steadying 
stabilising and cor«cr\ati\e elements before granting some 
responsibility at tfie Centre/ Tlius, the Federal Constitution ts 
the outcome of at once graniing India responsibility m the 
Provinces, and some responsibility at the Centre, and securing 
'and safeguarding various rights and interests’ 

Thus the vital impulse and motives of the FederaUon m 
India are peculiar and have no precedents The conditions in 
India were peculiar to (hat country Some of the communities 

included m the Federation — die British Indian Provinces 

were not autonomous and therefore could not federate unless 
enabled to do so by an Act of Parliament Others — the States 

Constilulional Laui of ihe Bntuh Dominion;, A Bernedale 
Keith (1933) 

* Memorandum attached to the Despatch of the Secretary of State 
to the Govemtnent of India, dated March 14 1935 

3 In the debate on the Government of India Bill Sir Samuel Hoarc 
» passing the best Bill it can, taking account 
as folly as it can of the vanous interests, Bmish Indian interests, the 
interests of the Indian States, the interests of Great Britain and' the 
interests of the Empire ’ ' 
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are neither British terntones nor subject to the authority ol 
Parliament Nor could the Provinces of British India and the 
Indian States meet together and agree upon a Federal Con 
stituCion The Pros inces had not the legal power to do so and the 
variety and number of the Indian States precluded such a step 
for practical reasons apart from other considerations Accord 
mgly His Majesty s Government ascertained as far as they were 
able the opinion both of British India and of the Indian States 
formed their own judgm“nt of the problems involved and 
framed a Constitution which is embodied in the Act of 1935 
tThis IS the Federal Constitution of India which unlike the Con 
stitutions of Canada and Australia is framed by the Bntish 
Parliament to give effect to its policy towards India — a policy 
deemed to be proper and liberal hanng regard to the political 
conditions in India and the political consciousness of the 
people 

The Princess did not definitely agree to accede to the Federa 
tion but only declared their desire to do so if the conditions of 
their accessKsn were acceptable to them; Thus the Constitution 
IS not a natural Constitution — the embodiment of the genius of 
the race and the e-<pression ol the national conception of the 
organization of the fundamental institutions of the country 
meant to secure order and promote the well being of the nation 
as a whole It-is-looked upon as an imposed Constitution .The. 
birth of the Federation has been sudden. Tlie demand of India 
was for responsible government at the Centre This was not 
acceptable to the British Parliament but in order to meet that 
demand without running any risk the idea of Federation was 
mooted- and accepted and the grant of even restneted respon 
sibility at the Centre was made dependent on the establishment 
of the Federation which is made dependent on the accession of 
the requisite number of States The States are considered essen 
tial and indispensable elements in the Central structure (Thus 
the Constitution was framed m order to realize certain objects 
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vkhich are not fundamental to the constitution of an) normal 
Federation! 

Tlie underlying principles of the new Constitution appear 
to be that India for the present cannot be trusted with full 
responsible government either in tlie Provinces or at the Centre, 
and that the sole responsibility for drawing up and Amending 
the Constitution is and must remain entirely with the British 
Parliament ’ 

tThe Government of India Act 1935 is binding upon Bntish 
India because British India is subject to tlie authority of Parha 
ment The Act as such is not binding upon the Indian States 
As regards these the Act provides machinery whereby they 
severally accept the Constitution thus becoming part of the 
Federation not because the Act is an Act of Parliament but 
because it embodies a Constitution to which they have of their 
own volition acceded The Pnnees have acceded to the Fcdera 
tion subject to the specified reservations and limitations of the 
Federal legislative and executive authority mentioned in their 
■respective Instruments of Accession The nexus between tlie 
Federation and the States is provided by the Instruments of 
Accession, which constitute the legal basis of the Federation as 
regards the States^ 

v^‘Lasilv, there must be an authonty in India, armed with adequate 
powers, able to hold the scales evxnly between conflicting interests and 
to protect those who have neither the influence nor the ability to protect 
themselves Such an authority will be as necessary in future as expienence 
has proved it to be m the past Under the new svstem of Provincial 
Autonomy, it will be an authonty held, as it were, in reserve, but those 
upon whom it is conferred must at all limes be able to intervene promptly 
and effectivelv, if the responsible hLnisters and the Legislatures should 
fail in their duty This power of intervention must, generally speaking, 
, be vested pnmanlv in the Provincial Goveniors, but their authonty must 
be closelv linked with and roust be focussed in a similar authonty 
vested in the Governor General, as responsible to the Crown and Parlia 
roent for the peace and tronquiUitv of India as a whole, and for the 
protecuon of all the weak and helpless among her people — 7 P C 
Jieporl para 55 
■6 



82 


THE NEW CONSTITUTION OF INDIA 


The Princes, taking advant^e of the fact that the establish- 
ment of Federation was dependent on their accession, demanded, 
33 a condition precedent to their accession, the clarification and 
definition of Paramountcy, but their demand was emphatically 
negatived The Princes insisted on the Instruments being treated 
as bilateral agreements, but this claim also was negatived. The 
Instruments are bilateral m so far as they have no binding force 
until His Majesty has signified his acceptance of them, but they 
are not in the nature of treaties Such rights and obligations 
as flow from the execution of an Instrument of Accession are 
found in the terms of the Act, subject only to those conditions 
and limitations set out in the Instrument for which the Act 
itself makes provision The Crown assumes no obligations by 
virtue of Its acceptance of the Instrument other than those which 
are defined in the Act While it is true that a Ruler by an 
Instrument of Accession recognizes certain specified matters as 
federal, the Crown has by accepting the Accession impliedly 
assented to a modification in respect of those matters of its former 
relations with the States and has renounced in favour of th® 
Federation any right authority* or jurisdiction which might 
hitherto have been exercised m connection with them Thus, 
to the extent to which the nghu of Paramountcy are within 
the sphere of the Federation, they are removed from the rights 
of the Crown in relation to the States Subject to this, the rights 
and obligations of the Crown in relation to the States remain 
unaffected The cjuestion of Paramountcy and the relations 
between the States and the suteram power is entirely outside the 
Act <The States insisted on the rights of Paramountcy being 
exercised by the Representative of the King, as a distinct indivi- 
dual, because they apprehended that the Governor Genera! might 
under the influence of the Bntish Indian representatives m the 
Legislature require the Pnnees to do certain acts in their 
States The Princes realized the force of the working of a 
Responsible Government at the Centre and its reactions and 
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repercussions on their methods of government m their States 
The eagerness on the part 0/ the Pnnccs for a eJear definition 
of the Federal legislative and executive spheres in relation to 
the States is based on their apprehension of indirect interference 
in their internal sovereignty by the Federal Legislature and the 
Executive* 


Q 



CHAPTER V 


THE FEDERATION AND THE GROWN 

The establishment of the Federation has involved two distinct 
operations (t) a necessary consequence of the grant of Pro- 
vincial Autonomy to British India and (if) the establishment 
of a new relationship between British India and the Indian 
Stales 

I Legal Basis op the Fedeilvl Covstttltion 

(a) BumsH dominion and authority of the Crown 

Iiieiv extends over (he vvhole of British India, and was 

exercised till March jt, 1937, subject to the conditions pres 
cnbed by the Government of India Act, 1915 It is derived, as 
already explained, from many sources, in part statutory and ir 
part prerogative Till March 31, 1937, the Secretary of State 
was the CrowTi’s responsible agent for the exercise of all authority 
vetted in the Croim m rebtion to the alTairs of India, and for 
the exercise also of certain authority which was denved directly 
from powers formerly vested in the Court of Directors and the 
Board of Proprietors, whether with or without the sanction of 
the Board of Control The superintendence, direction, and 
'Control of the civil and military government of India wav declared 
by the Govemnient of India Acts, 1858 and 1915, to be vested 
m the Governor General in Council and the governments or 
administrations of the Governors’ or Chief Commissioners’ Pro- 
vmces respectively (in the local gov’cmments) , but the powers 
of superintendence, direction and control over “all acts, opera- 
tions and concerns which relate to the government or revenues 
of India” were subject to substantial relaxation after 1919 m 
the transferred Provincial field expressly reserved to the Secre- 
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tary of State This distnbuuon of the authonty of Parlia- 
ment in British India is altered under the Act of 1935 In tlic 

new Constitution, as already explained, before the Pimnnces arc 
federally united, the> arc made legally autonomous, deriving 
their authority directlj from the Crown The Central Go\cm 
ment is no longer the agent of the Secretary of State Both 
the Prosnnees and the Central Government deme their powers 
and authority from a direct gont by the Crown The legal 
basis of tlie government of India under tlie Act of 1935 
IS first the resumption into the hands of the Crown of all 
rights, authonty and junsdiction in and over the temtones of 
British India whether tliey were vested in the Secretary of State, 
the Governor General m Council or in the Provincial govern 
ments and administrations, and second their rcdistnbution 
between the Central Government on the one hand and tlic Pro- 
vinces on the other as prescribed by the Act 
(tr^Airv* 0 \ct the Indian States till March 31, 1937, the 
States authonty of the Crown or Paramountcy was 

exercised by the Governor General m Council as Viceroy under 
the general control of the Secretary of Stale There was no 
clear distinction in the exercise of his nchts by tlie Governor- 
General in Council either m relation tc British India or m 
relation to the States The general control of Uie Secretary 
of State extended over both spheres The Act of 1935 differen- 
tiates the functions of the Governor General and those of the 
Viceroy or Representative of the Crown (To the extent to 
which the States have surrendered their powen to the Federa- 
tion, they are under the authonty of the Governor General 
For the rest, they are under the authonty or Paramountcy of 
the Representative of the Crown J Paramountcy is not included 
m the Act It is outside the Act It is to be exercised by the 
7<epresentauve of the Crown (Hence, as regards the States, 
basis of the Federation u the Instruments of Accession 
of the States implemented b> Paramountcy which is to be 
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exercised by the Representative of the CrownJ Thus, tiie Gov- 
ernment of India, cither m relation to British India or the 
States, IS to be conducted by the Crown through its representa- 
tives — the Governor General and His Majesty’s Representative ' 
This legal basis is given effect in the Act 

3 Government op India by the Crown 

Tlie authority of the Crown over India, which was after 
1858 declared directly exercisable by the Government of India, 

IS now declared cxerasable by His Majesty except in so far as 
may otherwise be provided by or under the Act or as otherwise 
directed by His Majesty This declaration* extends to all 
rights authority and jurisdiction of the King Emperor of India 
over the territories m India, and includes all rights authority and 
jurisdiction hitherto exercised by the Secretary of State with or 
without his Council the Governor General himself or with hu 
Council any Governor or local government This authority does 
not cover Paramountcy, which if not exercised by His Majesty, 

*' IS to be exercised by His Majesty s Representative for the exercise j 
of tlie functions of the Crown or by persons acting under the 

*Thii decUraUen requires explanation Under the Act of i{|i5i 
the government of Ind a was «be Eovemment by the Crown, and the 
temtones veiled in Hu Majest> »n India were governed by and in the 
name of Kis Majesty the King Emperor of India But this auihoniy was 
exercised by the Secretary of Suie who had lupenniendenee, d rection 
and control over all acts, operations and concerns which related to the 
government, etc Under she control of the Secretary of State, the 
authority was d slnbuied The Crown was in the background and the 
Secretary of State was in the foreground This made the government 
of India though nominally bv she Crown, really by the King in Parlia 
ment The Pnnees were reluctant to federate with Bntish India except 
'under the Crown hence they insisted that the Governor General and 
the Governors should derive Ibeir authority directly from the Crown 
It IS with a view to meet this point and also to follow the Dominion prece 1 
dent that thu declaration is embodied m the Section Under the declara'* 
tion alt authonty which the King Emperor has hitherto exercised in 
India IS vested in him and remains m him The Federation has received 
Its powers from the King Emperor as provided in the Act 
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authority of the Representative* Tlie question of Paramountcy 
and the reJation between the States and the suzerain power is 
entirely outside the Act except in so far as it is affected b> Uie 
I Instruments of Accession of the States acceding to the Federa* 
tion Paramountcy is restricted only to tlie extent to which 
the matters under Paramountcy are surrendered by tlie States to 
the Federation Except for this, the rights and obligations of 
the Crown m relation to the Stales remain entirely unafTected ’ 
The Executive authority of the Federation is vested m 
the Governor General as the Representative of the King 
also exercises such prerogative rights of the Crovyjs as 
His Majesty has delegated to him The Executive ^thoriiy^ 
includes the supreme command of the military nacal Snd 
air forces in India but His Majesty has also apI>omted a 
Commander in Chief m India to exercise in ^fSfion to these 
forces certain powers which arc asvsried to him The Cover 
nor General is appointed by a Commission under the Sign 
Manual and has powers and duties conferred or imposed on 
him by or under the Act* and such other powers not being 
-powers connected with the exercise of the functions of the 
Crown Jti its relations with Indian States, as His Majest) may 
be pleased to assign to him He is not to exercise the rights of 
Paramountcy or the functions of the Crown For the exercise 
of the functions of the Crown in relation with the Indian 
States (Paramountcy) His Majesty appoints his Representative 
with such powers and duties in connection with the exercise of 
those functions (not being the functions of the Governor General) 
and such other functions as he may be pleased to assign to him * 
It IS lawful for His Majesty to appoint one person to fill both 
these offices Under the Act the Governor General is to hold 
both the offices, but in practice, if it is found difficult for the 


j, “ 

The FederaUon is sxvtn only juth powers 
by the Act All the powers not transferred are 
«S 3 


as are transferred to it 
retained by Hu Majesty 
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Governor General to exercise both sets of functions, His 
Majesty may appoint a separate Representative of the^Crown 
^\'hen he acts as the Representative of the Crown in relation 
to the States, his capacity is different and distinct from that of 
the Governor General ' Thus the government of India is by 
the Crown 

The Commander in Chief of H« Majesty’s forces in India 
IS also apfiomted by a Warrant under the Royal Sign Manual* 

*S ♦ 

’ Tbu difTcrrntiaucQ of the function! which were under the 

Act of igig exercised b> the Covemor-GenersJ in Council is made and 
given effect on the demand of the Stales which are very jealous of their 
rights and particular to maintain their dignity by insisting that fara^ 
mountey should be exercised only bv the Representative of the Crown 
The Pnnces insisted on this differeouation at they apprehended that* 
the Governor General exercising both functions in one capacity ought 
be loBuenced b> tbe Bntish Indian representatives under retponslble 
government to the detnment of the Stales 

The insistence by th* States on the differentiation of the functions 
of the Govemor'General and the Representative of the Crown ts un 
intelligible from a cotuutuuonal point of view From the beginning, m 
actual practice, whatever may be tbe legal theory, the Indian Princet- 
and States have dealt with the Covemmenl of India and submitted to 
Its rulings and dtaitans and uterveotioas and hate never dealt with 
tne Crown Tbe deabngs of the East Iridia Company with the Pnnces, 
as well as the government of the Company m India before 1858 stood 
in law on the same footing With the transfer of the govemnienl of 
Ind a to the Crown in 1858 the legal position was not altered The 
transfer was formally to the Crown, but in reality it was to the British 
Parliament It ss weU-CStablisbed that Crown xieans Kingjn^arha 
ment This legal theory was acted upon both by the Crown and the 
Pnnces after 1858 At no time before 1876 had the Pnnces any personal 
relatioTuhip with tbe Crown. From 1858 10 1876 all acts in the name 
of the Crown were acts of tbe Secretary of State for India. It was only 
after the Queen assumed the title of Empress of India that the personal 
v' element between the Pnnces and the Crows may be said to have ansen 
But in practice the Crown meant the Secretary of State- The preroga 
tive nghts of the Bntish Crown are exercised with the consent of 
Ministers The Government of India under the Act of igig is cameiT 
on by the Crows and the relations of tbe Pnnces are also with the 
Crown the Crown in both these senses means one and the same thing, 
namely, the King in Parliament, actrog through the Secretary of State 
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3 The pREROGATm: or T)ie Crows 

Tlic prcro£;ati\e of the Crown w defined by Dilc> as *llic 
residue of discretjomr^ or arbitnry luthonly which it any 
gnen time is Icgalh left in the hinds of the Crown" In 
other words die Rojal Prrrogatwc is what is left of the onginal 
soscrcign power of the Crown to legislate without the authority 
of the Houses of Pirliamcnt Tlic Ro>al prcrogitnc is not 
confined to the British Isles but extends to the Dominions and 
Colonies as full> in all respects as in England unless otherwise 


and the Costmor General in Council Even the Butler Committee clearly 
slates \\ e apree that the frUtioMbip of the Slates to the Para« 

mount Power is a reUiionship to the Crown 

Having regard to the respomibiliw of the Governor General 10 the 
Secxeian of State and to Parbamem in vaial matters, and also to the 
fact ibas the Crown evrn m reiaiion to the Pnnres can cnlv act through 
the responsible ntiniiter nameli the Seemarv of Slate, the insutenre on 
the differentiation of the functions has no ieeal iignihcance In sub> 
stance the King, apart from the Minmrv, does not act If thit it so, 
(here is no room for the personal element of the Crown in relation to 
the Princes If it is intended that the Crown has some special interest 
in relation to the States, u is onK a misapprehension because, under 
the theory of the EngLsh Constitution, the Creiwn meant the King in 
ParLatnent If the Insistence was meant to prevent ih» Governor General 
acting as such from bringing pressure on the Pnnces at the instance , 
of Bntish Indian representatives, it it intelligible, but it has no practical’^ 
value Parliament is responsible for the government of India both in 
relation to Bmwh India and to the States lienee the distinction in the 
capaciiies of the Governor General is a distinction without difference 
The fact that there mav be personal relationships between His Majesty 
and an Indian Pnnee does not alter the fact that there 11 also pcnonal 
allegiance of Bntish Indian subjects to His Majesiv From the early 
days of the Companv, it has bew the CovTmment of India and the 
Goveminent of India alone which has dealt wih the Indian Pnnces and 
Indian States The Covemment of India has regularly acted, when its 
interest has confljcled with its duties, without an\ public protest on 
the part of the Indian States The theon of personal relationship and^ 
personal confidence, and the consequent duty of the Paramount Power 
remaining m India to discharge its obligations in relation to the States, 

IS a novel theory and introduces an element which may effectivelv hamper 
thf c/ /espsio^te gftfmmm m J.wA-j 
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prescribed by Imperial or Dominion enactments IThe Govern 
ment of India Act 1935, delegates some prerogative powers to 
the Governor General and to the Representative of the Crown, 
but It does not exhaust all the prerogative rights of the Crownj 
These prerogative powers exercisable by the King may be briefly 

r entioned 

The Crown enjoys exemption from criminal or civil liability 
Provision IS made for bringing of suits against the Federation 
|or Provincial Government in the name of the Federation of 
jlndia Or of the Provinces ’ but the Act in no way derogates 
jmm the Common Law rule that th e King himself .i s abay&-the 
law The prerogative of the control of foreign affairs, includm g. 
Juie righT ~Bt~cede t^fr if<^'-»<^|-and-of-malnnp-war-nr-pe ace or 
Heclanng neutrality, is untouched by the Act Ihe -Act re- 
eognirc s and saves 

me Governor General, to grant pardons / ggneves,^ respites or 

re visions of punishments 

All iKi. Rrin<h India m theJSrOWJl, as_the 

ultunat^jjwoer Al l waste land ts it s absolute-propertv * ,Th? 
Crown enjoys escheats of land and treasure trove and separate 
property of peno'ns dying intestate without km* It ts provided, 
however, that any property m Indu accruing to the Crown 
by escheat or by lapse or bo na tacan<i a..thaU. if the property is 
situated in^RF Provinces, vest m the Crown for the purposes of 
the Provincial Government In other cases such property is to 
vest in the Crowm for the purposes of the Federation ® Gold 
and silver mines belong to the Crown * Ships of the-Crowr) 


> Ss 176 and 179 
*S ags 


* In re Transfer of Natural resources to the Provinces of Saskat 
chewan 1932, AC, p 28 * 

*Attome> General of Ontario a Mercer, 1883 _8 App Cases 767 
Collector of Masuhpatam v Cavil} Vencata Narrai}anapah, 1868 Moo 
lad App , p 300 


* Hudson s Ba) G 


>929 AC 283 
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ar< L_cxem pt from s murc m respect of slav xig e claims or clai ms 
-coHisiot)^ * Tlic CiONsn IS ffcc ffom 
stntutory control Tiic Crown Itns the ngiitjtoj^antJlonoun 
of all Kinds whether m BrjlJsh India or to Ruler s or sub jects of 
the Sui cT^For British Indn, diese prerogative rights are 
ordinary, for the Native States, they arc based on the para- 
inounicy ofthc'Crown ’nia^trciogativc of annexation of tem - 
tory^-.untQuclied_bj_ilic Act T he addition. of tcmio^ 'to 
ynr<i.t-.f T>q uiw i TK inrhi<inn m a PfOi mcc^jind such m* 
clu ^n must t ak e.plaee in a specified ma nner in consultation uiQi 
die Governors and the Legishturrs of the Prmlncts oMndra 
In addition to these prerogative rights the Crown enjoys in 
British India all the privileges ii has under the prerogatives m 
England vivc in so far as these arc limited b) Statute Thus 
in British Indn tlic Crown is entitled to the benefit of the rule 
tliat in general the Crown is not bound by a statute unless 
cxpressl) mentioned or referred to b> implication * The Crown 
similarly enjoys priority m respect of debts due to lltc Crown 
unless precluded b> statute In addition to tlicse ngiits, the 
Crown has also all die nghts of the Moghul Emperors to which 
It succeeded * Under the Act, the extent of the Executive 
authont) of the Crown appointed under Letters Patent is re* 
stneted by the Act which presenbes the limits of Federal and 
Provincial executive authority It is now well established that 
where tlic operation of a statute ovrrlaps the cxcrasc of the pre- 
rogative, tlic prerogative is superseded to tlie extent of die over- 
lapping® Tlie prerogative rights of the Crown in relation to 
the States are untouched and unaffected by tlic Act of 1935 

^'touns tr ss Scotia, 1903, AC 501 

* S ago 

* 1889, ch 469 

‘SaJaman v S«:rctar> of Sute for India, 1906, 1 KB 613 

» Attomrv General r De Krywri Royal Hotel Ltd. igjo. AC 508 
* 535 . AC 500, Moore and 

V CivtrtT-J. Vne ^nin TTre 'Stale 1935 A C 484 



CHAPTER VI 


THE FEDERATION OF INDIA 

1 Establishment op Fi^deration and Accession of Indian 
States 

The Act of 1935 Itself docs not establish the Tederation It 
provides that the Federation under the Crown by the name of 
the Federation of India is to be constituted by Proclamation 
made by His Majesty from the day mentioned therein 

Two conditions are to be fulfilled before the Proclamation 
IS nude ( An address in that behalf must have been presented 
to the King by each House of Parliament , (i) Rulers of States 
who are entitled to not less than half the seats (33) to be allotted 
to the States in the Council of State or Upper Federal Chamber 
and also representing at least one half of the total population 
of the States shall have acceded to the Federation * 

Thus the esttblishment of the Federation is made dependent 
upon the accession of the requisite number of States representing 
the requisite strength of the population If the 5 e_conditions 
are not fulfilled, the Federation does not come into existence at 
all The Act simply provides the structure which may be 
brought into operation on the fulfilment of certain conditions 
■which are made conditions precedent The reason is obvious 
The grant of some responsibility at the Centre is made 
dependent on the estaWsshtnent of an All-India Federation 
which would bring in stable and conservative elements as a 
bulwark against radical, violent, and subversive forces which 
>S 5 

9a 
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might operate at the Centre under the influence of British Indian 
representatn es 

2 Units or Federation 

Tlic Federation u made up of Governors' Provinces, Chief 
Commissioners’ Provinces, and the Federating States* 

Tlie Governors’ Provinces arc increased by the 
(a) Provinces Orissa, which is c\tendcd in area by 

adding to it areas in Madras and the Central Provinces occupied 
by Orija people, and of Smd separated from Bomba> * There 
are thus eleven Governors’ Provinces — Madras, Bombay, Bengal, 
the United Provinces, the Punjab, Bihar, the Central Provinces 
and Berar Assam, the NorthAVest Frontier Province, Orissa, 
Smd, and such other Provinces as may be created under the Act 
v^tch authorizes such creation by OrdcMn Co unci l after con- 
sultation with the Federal Executive and Lcgislature^and the 
authorities of any Prov.nce affected * Tlic Act provides also 
■for the alteration of the boundancs in a like manner Berar,* 
though still under the sovereignty of the Nizam, is, under the 
agreement dated October 24, 1936, to be administered with the 
Central Provinces as one Province,* but in case the agreement 
or administration terminates, die Crown in Council maj make 
any necessary adjustments affecting the provisions of tiie Act 
dealing with the Central Provinces For the purposes of the 
new Constitution, British India includes Berar, and except as 
regards any oath of allegiance to the Niz am, Bcrari s ubjects — 
ran k as Brnis h_iubjeris — 

The Chief Commissioners’ Provinces’ are Bntish Baluchistan, 
Delhi, Ajmer-Merwara, Cooi^ and the Andaman and Nicobar 

•S 311 (2) *S 289 *S 290 «S 47 

* Sre footnote on p 165 
^Bunna is separated from Bntuli India 
’S 94 
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Islands, the area known as Panth Piploda, and such other 
Provinces as may be created under the Act ' 

As the States are, in relation to British India, 

(6) States 

sovereign units, their accession to the Federa* 
Indian States**'®" ** ^ voluntary act on the 

part of their Rulers The Act, as already stated, 
does not itself make any Indian State a member of the Federa- 
tion but only prescnbes a me'hod wherel^ a State may accede, 
and the legal consequences which flow from the accessionj 
The Ruler of a State has to signify to the Crown bis will- 
ingness to accede to the Federation by exccutmg an Instrument 
if Accession Accession u cflected by the King’s acceptance 
jf such an In5trument_CTect|ted J>v the Ruler penonallv whereby 
le for himself his heirs and successorsi'declares that he accetJes 
:o ‘the Federation with the intent (hat the King, the Governor- 
Seneral the Federal Legislature, the Federal Court or any other 
Federal authority* shall by virtue of his Instrument of Acces- 
ton, but_ subje ct to its tenns for the purposes only of the Federa- 
•ion, exercise in relation to lU State such functions as may be' 
•ested in them by"* or under the Act Outside those limits, the 
sutonomy of the States and their relations to the Crown are 
lot afTected in any way by the Act* The Ruler also assumes 
inder the Instrument of Accession the obligation to give effect 

0 the provisions of the Act within his Slate ' Thus, by the 
j * Aden ceases to be part of Bntish India and by Order in Council 

1 IS transferred from Apnl l, 1937, to the Bntuh Colonial Office It is 
to be administered as a Crown Colony Indian public opinion was 
against tbr transfer of Aden to the Colonial Office 4den has been 
developed by India, and the Coiemment of Bombay bas spent large 
sums on its development. In 1792 Colon was removed from the admiras- 
trative control of hfadras 

*S 6 

*The other Federal Autbontsa are the Federal Railway \uthonty'' 
and the Railway Tribunal 

*S 985 

J * The Provinces a-sume no 
by the Act 


SDch obligation, it is imposed upon them 
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terms of the Instrument, he permanently and irrevocably limits 
his sovereignty Instruments of Accession may be c-sccuted con- 
ditionally on the establishment of the Federation on or before a 
specified date (The Instniment must specify the matters 
on which the Federation is to have powers to legislate 
for the State, and any limitations of Uiat power and of the 
Federal executive power in relation to the States The extent of ^ 
the Federal power m^ be enlarged, but not diminished, by a 
'subsequent Instrument duly executed Tlie King is not 
obliged to accept any Instrument and his discretion is 
made absolute m this matter He may not accept any acces 
Sion whose terms are inconsistent with the scheme of Federation 
embodied in the Act This discretion is extended to the rejee- 
tion of an Instrument of any State which is unwilling to accept 
the greater portion of the subjects m the Federal List,> It w the 
scheme of the Act, with the object of making the Federation 
effective and the States’ membership of the Federation a reality, 
^at the list of Federal subjects should be as f^as possible the 
“•ia me’Ior all the St ates, subject only~fb''the” reservation or excep- 
ti ons.m cidental to theTreaty ligtus^rusages in rclalion to parti* 
cviIm Stater~**OrtCe~th e Instrum ent is accepted by the King, 
its validity _or_the v^idify of any of its provisions cannot be 
called m que stion Every Instrument of Accession must pro 
vide that a number of provisions of the Act set out in Schedule a 
may be amended by, or by the authority of, Parliament with 
out affecting the accession of the State If such amendment 
affects the_accession of the Stale, it must be accepted by the 
Ruler J ay a supplementary Instrument extending the functions 
exercisableJjy any authority in respect of the State The provi- 
sions of the Act mentioned in the Second Schedule mostly relate 
^Ato Bntish India and do not affect the States or their accession * 

^ The Stcretaiy of Stale for India explained this provision in these 
words ‘ Since Pnnees enter the Federation^ as set out in the Act. of their 
own votitroii and according to lhar Innninienu of Accession, it would 
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A federal unton is a compact between the Crown and the 
j Princes, and its terms and conditions cannot be altered without 
the consent of all parties With a view to avoiding the necessity 
of securing the consent of the States in matters which do not 


of course h&ve been quite unfair to them, and indeed their adherence 
could never be obtained, if there was an unlimited power for subsequent 
Parliamentan legislation to alter the Federal Constitution, leaving the 
States compleiel) bound to a touUy different t^pe to that which the 
Pnnces had agreed to accede to On ihe other hand there are, of course, 
provisions in the Bill and in particular neariv all those relaung to the 
purelv Bntish Indian side, lo the subsequent aroendment of which the 
States unnot po'sibl) offer any ohjection The solution of this difficult) 
which has been adopted is the following Those provisions of the Act 
which It was proposed should be amendable without the Scales being 
able IQ object are set out in Schedule 9 , and under clause 6(5) Amend 
ment ina) be mad* of these provisions without afTrctmg the accession of 
the State vvith the addition that no such areendment (unless agreed to 
b> the Stales) should extend the powen of the Federal authonty m rela 
uon to the State ttseff These provisions are set out in Schedule a 
They may be amended without affecting the accession of the States 
and may be conveniently referred to ar protected provisions of the Act 
These are of course, the provuions whKh deal with the fundamental 
parts of the Federal Contntution and with other parts which directly 
affect the States It will be noticed that clause 6(5) does not say post 
tively what is to happen if a proircted srction >s amrnded by Parlianeni, 
but bv implication such an amendment would be one which affects the 
accession of the States that is to sa>,(if the 'protected provisions are 
amended by Parliament the Stale has the right to reconsider its pos lion, 
or in more technical language 11 may be said that if 'protected provi 
lions are amended, the State s Instrument of Accession is voidable, though 
not void _) (Parlijmrnlary DeiaUt on lie Coeernmenl of India Bill) 

It may be urged, however, tbatjf amendment 1$ made b) Parlia 
ment without the Consent of the States, they have a right lo consider 
their accession abrogated This view was expressed b> the Altomev 
General during the debates in Parbament Said he ‘Any amendment 
of a protected provision will give a State a nght to reconsider its positron 
because the Instrument of Accession was made upon a certain basis and 
an amendment or alteration of a protected provision has changed that 
basis (House of Commons Debates May aj, 1935) He further, 
stated ‘Any amendment of a provinon (not comprised in Sebedule a> 
will give a State the nght to reconsider its poiiuon because the Instru 
ment of Accession was made upon a certain basis and the amendment 
has changed that basis’ (House of Commons Debates Mav 26, 
•933) A similar view was also expressed by the Solicitor General He 



THE FEDERATION OF INDIA 


97 


affect their accc«ion. Schedule s n prmided to facilitate neces- 
sary amendments m relation to British India The matters m 
Schedule a which can be amended do not toucli the funda 
Jmentals of the compact namel> the structure and nature of the 
Federal Gosernment Prosisions relating to defence or external 
affairs or the establishment of full responsibility at the Centre v 
cannot be altered without the consent of all the federating Stales 
Thus, the Constitution is \ery rigid and the possibility of m 
troducing responsible gosernment at the Centre for British India 
15 entirely dependent upon the willing consent of the States 
There is no seed of growth in the Constitution It is cast iron 
If It 13 amended m such a manner as to affect the accession 
of the States without their consent, the States may point out 
that in so doing there is a breach of the terms and condition^ 
on which they acceded to the Federation In such a rase, the 
Act provides no remedy for the Slates The union on caJormed 
and acce ptedji jicrpetual.and-tn^issolirUe There is no distinct 
power or*secession under any circumstances Such a con- 


laid This amendment (new subsection to clause would safeguard 
the nghis of the States m exactly the tame way as they are safeguarded 
in Schedule 3, namely, if in Ihe amendment which Parliament makes 
It alters the protective clauses which affect the States, then their Instru- 
ments of Accession are voided They need not go out automaticalK, 
but they have a right to say This is a difTerent Federation Negoiia 
tions will take place, but in the last resort, thev have the right to say 
‘In spite of your negotiations this is not the Federation which we joined 
and therefore our Accession is no longer a valid Instrument (f/ousf 
of Commons Dtbatts, May 37, 1935 ) 

It IS submitted that the explanation of the legal effect of the amend 
ment of the ^fotected ’ provisions by Parliament set forth by the 
Marquess of Zetland, the Attomev General, and the Solicitor General 
has no legal significance What is the meaning of staling that the Instni- 
ment of Accession becomes voidable * How is it to be voided ’ The 
^statement that the State is entitled to reconsider its position u inconse- 
• ^uentiah The Instrument of Accession is an irrevocable Instrument 
■'As regards the remedy, the Act u silent on the poyit There is no right 
of secession Ubi jus i6» remedtum There is no legal remedi, and^ 
any lemedy which is open can only be extra legal or political 
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tjngency is unliXely, but if it occun, it may be stated that Parat^ 
mountcy may be invoked in the interests of India as a whole 
to keep the Union intact Having regard to the legal supremacy 
of Parliament, the declaration diat the provisions in Schedule' 
2 can be amended by, or by the authority of, Parliament, seems 
to be superfluous Does this provision by implication restrict the 
power of Parliament to amend other provisions ’ The_conb 
^etency of Parhament to amend the whole Act js not doubted 
Yet if the amendment of those provisions in Schedule- 2 aflects 
the accession of the States, it has no binding force on t he States 
■'unless It IS accepted by them by a supplementary Instrument of 
Accession Can Parliament amend provisions outside Schedule 
2 and affecting the accession of the States without the consent 
of the States In terms the Act is silent on the point, but in 
law the answer is in the affirmative This means that 


Parliament may alter the very basis or terms of the Federal com- 
pact with the States without their conaent The-Act does not 
and can not restrict the authonty of Parliament to do JO, All 
that It provides is that if (he amendment of the provisions in 
Schedule a involves the extension of Federal authonty over the 
States, that extended authority is not binding on the Stater 
unless accepted by them But as regards the amendment of 
other provisions relating to the Federal sphere and its effect on 
the States, the Act is silent In general, Parliament will not 
amend those provisions without the consent of the Rulen, but 
if It does, Its action is l^al, and the matter as regards the States 
would have to be regularized by supplementary Instruments If 
that course is not acceptable to the States, the States may point 
out that the terms on which they acceded have been altered with- 
out their consent, therefore they are at liberty not to remain 
within the Federation, or are released from their obligations * 


' Ss fits), 45(4} 

^ If the Constitution breaks down for more than three years and can- 
not be restored without fundamental modification, the States are released 


from their obligations 
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Tliere IS no legal method of giving effect to tins course of action, 
but having regard to the fact that ffic States arc under tlic 
Paramountcy of Uic Crown, the situation is not likely to arise 
' (No Instrument of Accession or supplementary Instrument is | 
lalid unless it is executed by the Ruler himself or any person for 
the time being exercising the powers of llic Ruler of the State 
whether by reason of the Ruler’s minority or for any other 
reason The Federal Legislature has been gisen no power o\«;r 
the accession the States for twenty jears after the Federa- 
tion IS established Thereafter, not only must any request for 
acceptance of accession be sent to the Governor-General, but 
no request may be transmitted unless botli Chambers of the 
Legislature have addressed the King asking that the State may 
be admitted to the Federation Any Instrument or supple- 
mentary Instrument as soon as it is accepted must be laid before 
Parliament, and all Courts shall take judicial notice of cscry 
such Instrument and its acceptance > ' > 

■Th e Instrument of Accession is intended to be a formal 
“'xpression of a Ruler's desire to enter the Federation, and its 
acceptance by His Majesty makes the State a constituent mem* 
b^oTtlieTederation, as soon as the latter comes into being By 
^us acceding, a Ruler necessarily accepts as binding upon hint 
th e Federation as a svholc,,. Tlie Constitution is in the form of 
an Act of Parliament, because in no other vray can it be binding 
upon British India, but it owes its authority m federated States 
to the Instruments of Accession of the Rulers 

As tlie Crovm’s Representative will not control any forces 
if he needs tlie aid of such forces for Uic due discharge of the 
functions of the Crown ‘n relation with States (federated or 
unfederated) he is entitled to the requisition of the forces from 
-jhe Governor-General, and it is the duty of the Governor- 
yJeneral acting in his discretion to cause the necessary forces to 
be employed accordingly, any extra expenses involved being 
accounted as expenses of the Grown in relation to the States, 
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by the Federation ‘ Jhere is nothing to prevent the 
Representative of the Crown £rorn recovering the extra expenses • 
[/rorn tfie''STJ(e concerned and recouping the Federation 
lthe"arnountr~^~the Qffices“of~the Governor General ^nd"the» 
Kepresentativc of the Crown are both to be held by one 
individual there will be no difficulty in this matter 
Again, It IS to be remembered that the Commander in 
rOiief is the Commander in Chief in India and not m_Bntish 
I India only The Representative of the King is authorized to 
make arrangements with the Governors of the Provinces for the 
Discharge by the latter of their offices and functions appertaining 
to the Representative of the Crown in relation to the States * 
Provision IS made for the junsdiction already enjoyed by the 
jCrown in certain areas in the States such as Bangalore, etc 
It IS provided that the Crown is accepting an Instrument of 
Recession may declare that a specified area m the State here 
tobefore administered b) the Crotvn shall remain outside the 
jurisdiction conferred upon the Federation by the Instrument 
of Accession In other words, these areas will continue to 
administered as at present and the Federal executive and legis 
lative authority shall not apply to such an area Before making 
any such declaration, due notice will be given by the King 
to the Ruler that his acceptance shall contain such a declaration, 
but no notice can be given in respect of any area which is under 
the Crown’s jurisdiction solely in connection with a railway 
Thus the Ruler’s wishes as to the continuance of these areas 
wvill b" into account Tlie Federal authority may by 

agree'^ent between the Crown and the Ruler be extended on 
such terms as may be specified m the supplementary Instru 
ment of Accession, at a later date Provision is also made for 
the possible relinquishment of tlie Crown’s rights m these area^ 
but only with the Ruler’s assent The extent to which Par^ 
mountcy powers and foreign jurisdiction powers are abrogated 
>S a86 S 33(3), S 145 *S 287 
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by a State’s accession is clearly defined (Dje Crown’s Para- 
mountcy powers or foreign jurisdiction powers are not exercisable 
m the States within the field which by virtue of the States’ In- 
struments of Accession become the subject of Federal powersj 
Outside this field, botli thc«ie powers as they are at present 
remain unimpaired Subject to this rule on the establishment 
of the Federation, any authority of the Crown, under the Foreign 
Jurisdiction Act 1890 or otherwise, shall become exercisable by 
the Federal authorities including the Railway Authorit> except 
in so far as any agreement may be made for the administration 
of Federal legislation by tlic Ruler Tlie law under foreign juns- 
diction powers in force m the States is to be deemed a Federal 
law in-io fat aolie Federation under the Instrument of'Ac'c^ 
Sion could reenact it, but shall cease to hate any effect after 
five years, if not $0 enacted or amended by a Bill Jn. all otlier 
matters,, tlie powers of the Crown m a Stale remain unaffected 
Without prejudice to its power to relinquish such authonty, 
the Order in Council of 1890 is reaffirmed as x-alid It is pro- 
‘.»ided that an Order under the Foreign Junsdiction Act of 
1890 may \alidly authorize judicial or administrative authonty 
to act in respect of a State though constituted outside the States, 
and that the appellate junsdiction from British Courts m Indian 
States may„%alidly be conferred on the Federal Court (Tlie 
Act does not limit the nght of His Majesty to determine by what 
Courts British subjects and subjects of foreign countries shall be 
tned m respect of offences committed in Indian Stalest All 
these provisions do not affect the proMsions with respect to 
Berar * 


S *94 



CHAPTER VII 

THE FEDERAL EXECUTIVE 


I Historical 

Each of the three Pretidency Settlements of the East India 
Company at Calcutta Bombay, and bfadras was from the very 
beginning administered by a I^ident or Governor and a Ckiun 
cil T he three Pre sidencies were in dependent of one anothe r, 
and each Government v\is Absolute within its own limits subject 
to the distant and intermittent control of the Court of Directors 
At the need for a common policy tor all settlement! was soon 
felt It was decided to create one supreme Government in the 
country The grant of the Dtuant by the Moghul Emperor to 
the East India Company m 176^ had made Bengal the pre 
dominant Presidency, and the Regulating Act had converted its 
Governor in Council into Governor General in Council The 
Charter Act of 1833 made the Governor General of Bengal the 
/ Governor General of India A fourth Member, the Law Mem 
ber, was added to the Executive Council, only for purposes of 
legislation The control of the Governor General over other 
Presidencies was made complete and effective The Charter 
Act of 1853 made the Law Member an ordinary Member of 
the Executive Council In 1861, a fifth Member, the Finance^ 
Member was added to the Council A Member for Public 
Works vsas added in 1874 and converted in 1904 into a Mem 
ber for Commerce and Industry A new Member for Educa 
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tion %\'as added m 191 1 Accordinglj tlie Central E'cecuti%'e 
consisted of the Gos emor General in Council 

2 Pke Federation Central ExEctmE 

The Central Executive authority in Bntish India, both in 
cn il and mihtar^ matters is the Governor General in Council 
(a) GovtRvon The Gov emor General ts appointed from 
General amongst the most prominent public men in 

Great Britain for a period of five >ears dunng which he maj 
be granted leave of ab<ence once onl> and for not more than four 
months He draws a salary of Rs 230800 a ^Tar He 
occupies the most responsible as it is the most picturesque and 
distinguuhed office in the oveneas services of the Bntish Crown ’ 
He has a direct personal sliare in the mam burden of tlie 
gov emment 

His Powers and In general he cames out his functions 
.RESPONsuorras v^th die guidance and concurrence of die 
Executive Counal but he can over nde it m certain circum 
stances He can dissolve either Chamber of the Legislature 
and in certain circumstances if he thinks fit, he can extend 
die life of eidier or both die Chambers He can secure 
the passing of legislation rejected by either or both Chambers 
by certifying that such passage is CNyrntial for_tlie sa fety. 
tranouniitv, or interests of Bntish India * ^\Ith the 
assent of hu Council he can restore grants refused by the 
Assembly, and he can on hts own initiative authorize sucli 
emergency expenditure as he thinks necessary for the safety or 
tranquillity of Bntish India He may withhold his assent to 
any Bill or reserve such a Bill for His Majesty s pleasure 
, urther, he has power in an emergency, without consulting the 
Legislature, to legislate by Ordinance having effect for not more 
than SIX months His previous sanction is required for die in 
tiodwctysn of certain classes o! BdVs in the Central Legislature 
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He decides what items of the Central expenditure fall within 
the non votable category He nominates a number of officials 
and non official members to the Central Legislature He 
in constant communication with the Governors of the Provinces, 
and no new policy of any vital importance is embarked upon 
by them without consultation with, and the general concurrence 
of, the Governor General ’ 

He IS also the Viceroy* and is the direct representative of 
His Majesty in India He exercises the delegated prerogative 
riehts of the Crown He has direct personal charge of the re 
Jations of India with foreign countries and of British India with 
the Indian States All decisions of importance in connection 
with the Indian States, though taken by and issued in the name 
of the Government of India, are generally the special concern 
of the Viceroy The Viceroy 1$ the Jink between_Bnti 5 h India 
and the Indian States 

HisResrohsuiLiTiss The Governor General is, at all times in 
TO THE inltmaie communication and consultation 

OF ST»Tt ,1,, secrelaty cl Stale for India 
keeps the Secretary of State fully informed of Indian events 
through regular correspondence by letters, cables, and radi^ 
grams T he su perintendence, direction,.and control of the civiL 
ana raihiary government of India is vested in the Governor 
General i^Council, who is required to pay due obedience to 
such orders as may be received from the Secretary of State 
The Secretary of State has the powers of control over Indian 
finance, legislation and administration Constitutionally and 
legally, the Governor General is subordinate to the Secretary of 

‘This was the position till Mar h 31, 1937 
-/*Vicero> 19 a term which has never been used m a statute or lij^y 
the warrant of appointment, it M a letm of courtes> and not of law^ 
It was used for the first tiine^in the Queen j Proclamation of 1858 
The term Viceroy is used officially for the lint time in the Commission 
appointing Lord Linlithgow to bold both the offices of Governor General 
and Crown s Representative (See Appendix A ) ' 
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State, who is responsible’ to the British Parliament The British 
Parliament secures its control and exercises its supers ision over 
India through the Secretary of State 

There is no other political functionary m the vsorld \sho 
has such powers and privileges as the Gosemor General of 
India f The constitutional monarch of the United Kingdom 
reigns but does not rule , the President of the L nited States of 
America rules but docs not reign, the Pre^^idcnt of the French 
Republic neither reigns nor rules” whiht the Governor General 
of India both reigns and rules / 

(6) The Govervor Generai. s There is no limit to the number of 
Executive Council members of the Governor General’s 

Executive Council It consists of seven members m addition 
to the Governor General Tlie seven members arc the Army 
Member (Commander m Chief), Home Member, Finance 
Member, Law Member, Commerce Member, Member in charge 
of Education, Health and Lands, and Member in charge of 
Industry and Labour The executive work of the Government is 
divided into v'anous departments of whicli these Members are 
in charge The Commander m Chief controls the Army head- 
quarters, and IS in charge of a civil department called the Army 
Department The Home Member is in charge of the Home 
Department, which deals with the Indian Civil Service and with 
such subjects as Police, Prisons, and judicial matters to the 
extent to which tliej are within the sphere of and affect the 
Central Government The Finance Member deals with all 
matters relating to Central Finance, Currency, Exchange and 
Banking The Law Member is the head of the LegisJatne 
Department, and is responsible for the drafting of Government 
Bills He advises the Government on legal questions The 
‘ Commerce Member is m chaige of the Commerce Department 
and also the Railway Department, which functions through the 
Railway Board The Education Member is concerned with 
Jigihe.' EsUvr-JAmT, iovraa’ GrremmenC, AgricuiVure, forests, etc , 
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in so far as they touch the Central Administration He also 
deals with questi ons c o ncemu^ the position of Ind ia ns in-other 
parti! pnt ish Emp ifC 'ilie Member in charge of Indus ^ 

tries and Labour deal with these matters and also with the Posts 
and Telegraphs Irrigation Factories and Civil Aviation The 
Governor General himself holds the portfolio of the Foreign 
and Political Department 

T»i. The Membere ol the Council are 

OF THE appointed by His Majesty by warrant 

Executive Council ^^der the royal Sign Manual Three of 
them must be persons who have been for at least t e n y ears in, 
the service of the Crown in India These are invariably senior 
members of the Indian Civil Service The Law Member must 
be a barrister of England or Ireland or a member of the Faculty 
of Advocates of Scotland or P leader o f the High Court of not 
Ibss than ten yean standing In practice out of the six Mem 
bers three are Indians There is a Vice President who is 
appointed by the Governor General The Commander m 
Chief has rank and precedence next after the Governor General 
Every Member of the Executive Council is a member of one or 
other Chamber and has the right of attending in and addressing 
the Chamber to which he does not belong, though he cannot be 
a member of both Members are appointed for a term of_five 
i^ars Their salaries are fixed and are not subject to tie vote 
of the Legislature 

The Meetings Governor General presides at the meetings 

or TKF Council of the Council and in his absence the Member 
whom he has appointed as its Vice President presides All 
orders are signed by the Secretary to the Government of India 
In the event of a difference of opinion the’decision of the 
majority is binding and in the event of equality of votes the ' 
Governor General or other person presiding has a second or 
casting vote But if the proposed measure is in conflict with 
the view of the uovernor General as to what is essential for 
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the safetj, tranqmliity or interest of British India, he may on his 
own authority and responsibility overrule the decision of the 
Council In such a case, any two members of tfje dissentient 
majority may ask that the matter be reported to tlic Secretary 
of State, and that the report may be accompanied by copies of 
any minutes made by the members of tlic Council Ordinary 
matters are disposed of by the different departments, but all 
important decisions of the Government of Indut arc made by 
the Council, which meets at short intervals 

The Governor General in Council may not without the 
express order of the Secretary of State in Council m any case 
(except in cases of emergency) cither declare war or commence 
hostilities or enter into any treaty or war against any Pnnee or 
State m India or enter into any treaty for gviaranlcemg the 
possessions of any such Prince or State In casijs m which the 
Governor Genera! in Council commences any hostilities or 
makes any treaties, he 1$ forthwith to communicate the same 
with the reasons therefor to the Secretary of State The natal 
forces and vessels raised and provided by the Gci\ernor General 
tn Council are to be employed only for the purposes of the 
Government of India In the case of an emergency so declared 
by the Governor General, the Governor General m Council may 
place any of such forces and vessels at the disposal of the Brilisli 
Admiralty, and thereupon it 1$ lawful for the Admiralty to 
accept such an offer 

The. Central Executive is neither removable by nor respon- 
sible to the Legislature It is responsible to tlie Secretary of 
State and to the British Parliament This Icgiil position was 
established m 1858 when the Government of India was trans 
ferred from the Company to the Crown, and no substantial 
^change was introduced in the nature and framework of the 
Central Executive Even the Act of 1919 which introduced 
an element of responsibility in the Provinces left the Central 
Executive untouched Having regard to the powers of the 
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Governor General jn Counal it is not too much to say that the 
Central Executive is practically independent of the Legislature 
This independence is secured by the various provisions already 
noted The Legislature however can and does exercise an 
influence upon the policies of the Government to a marked and 
increasing degree It may be noted that the Central Execu 
live did become at times responsive to the Legislature and to 
the public opinion of the country Constitutionally under 
the Act of 1919 It is the government of India by the British 
Parliament through the Secretary of State and the Governor 
General m Council The Act of 1919 introduced an elected 
majority in the Legislature with an irremovable Executive which 
made the Legislature irresponsible and the Executive Irresponsive 


n 


3 The Federal Executrx ^ 

No element of responsibility was introduced m tlie Central 
Government under the Act of 1919 The Statutory Commis 
Sion did not recommend the tntrodvction of e\en restricted res 
ponsibility at the Centre But public opinion in India was 
bent upon securing some responsibility at the Centre The 
demand was so urgent and unmistakable that the Britidi Parlia 
ment thougSTlt expedient to grant a measure of responsibility 
at the Centre, and has now granled it 

The Governor Under the new Constitution the Governor 
General General is given the executive nower an d 

authority of the Federaticui as the Representative of the King 
He exercises tnis autliority on bch ali ^ His Majesty This, 
power and'auihorlty is dwivcd Innn the Constitution Act itself 
He also exercises such pr erogative powers of the Crown not 
being inconsisteiir^ith the Act as His Majesty is pleaded to 
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delegate to him' The office of the Governor General is con 
stituted by Letters Patent* The Goiemor Genera! recencs an 
• annual jaJary of Rs 330800 He is also paid sucli allowances 
as are fi\ed by the King in Counal to enable f»im to discharge 
convcnientH and with dignity the duties of his office Prova 
Sion li also made for his aJIowanecs when lie is on leave An 
acting Governor General receives the same salary and allowances 
as the Cos emor General ^IJ these sums are charged on the 
revenues of the Federation and are exempt from the vote of 
the Legislature 

Extent ot the ^hc executive authority of the Federation 
FeotRSL Executive > , , , 

AuTKORiTv extend to ali matters in respect of which 

the Federal Legislature can make laws the raising of defence 
forces for the Crown tn British India and the governance of 
the forces of the Crown borne on the Indian establishment and 
tlie exercise of rights posses ed by treary grant usage sufferance 
or other lawful means m respect of tnba) areas But thi-. 
authority docs not extend in any Province to matters with respect 
to which the Provincial Legislature has power to make laws 
In the federated States it extends on*ly to matters over winch 
the Federation has legislative power in so far as it ts not rc 
served in whole or in part to the State and the State authority 
remains unless expressly excluded by the Instrument of Acccs 
sion of the State But this authority does not extend to the 
enlistment or enrolment in any forces raised in India of any 
person uhless he is either a subject of His Majesty or a native 
of India or of temtones adjacent to India Commissions in 
anv such forces are to be granted by His Majesty * Tlius the 
executive authority of the Federation does not extend over'^ 
European forces which are en listed and enrol led outside India 

' These powers are the conferment of decorations and honoun the 
grant of commissions in the Indian Army, etc S 7 

* For the contents of the Letten Patent see Appendix A {il 

* Schedule 3 8 ' ^ 
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By including the forces raised id temtones adjacent to India, 
the Gurkha and the Nepalese regiments are brought under the 
executive authority of the Federation It is to be noted that 
the executive authority of the Federation is co extens ive wi th 
Its legislative c ompetence This observation requires qualifica 
tion In the Provincial field which is covered by the Provincial 
List the executive authority of the Federation is limited but it 
IS not true to say that the Federal authority is entirely absent 
m the Provincial field having regard to the special responsibilities 
of the Governor General for the prevention of me nace to the 
peace and tranquillity of British India There is ample provi 
Sion m the Constitution for enforcing the executive authority 
either directly through Federal agencies in which case there » 
no difficulty or indirectly through the Provinces Go%emorscan 
be compelled by the Governor General to enforce-the-executive 
authority ' The executive authority of the Federation in the States 
even within the Federal sphere — the subjects accepted by the 
States as Federal under their respective Instruments of Accession 
— is to be exercised in the States mostly by the respective States 
It IS not direct but it is delegated But the provision for the en 
forcement of the executive authority in the States is left to the 
Princes of the States either under an arrangement or an agree 
ment or by a Federal Act * who have undertaken the obligation 
of enforcing it in their respective States under their Instruments 
of Accession In case the Pnnces either fail or neglect to enforce 
the Federal authonty in their States there is a provision m the 
Act enabling the Governor General to give directions to the 
Princes to execute the orders of the Federal Executive ’ But 
the Princes may refuse to execute the Federal autlioiity or may 
defy it thus violating the obligation undertaken by them under 
the Instruments of Accession The Act neither makes provi 
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Sion nor prondes machinery for dealing with the recalatrant or 
defaulting State It is silent on the point However, it may 
be assumed that m such a contingency Earamountcy may be 
■invoked, and the Representative of the Crown in the exercise of 
his rights of Paramountcy in the larger interests of India may:;' 
compel the recalcitrant Ruler to execute the Federal authontyj 
in his State But this authority is outside the Constitution and 
to the extent to which the Constitution is silent oji the point it' 
IS a constitutional omission 

Administration or The Governor General is to cxerci'c tins 
Federal Arfairs authority in a twofold manner Tlie 

The Scheme of the ' 

Federal Executive Federal subjects are divided into those re* 
served to the Governor General himself and those which are 
committed to the charge of the Ministers Defence, External 
Affairs Ecclesiastical Affain and the administration of Tribal 
areas are reserved exclusively to the Governor General, who is 
to administer them m his own docretion Tlie remaining 
Federal subjects are committed to the Council of Ministers Even 
^thin these subjects which constitute the ministenal Beld in 
certain matters, the Governor General has special respomibilities 
m due discharge of which he is authorised to act m his individual 
judgment 

Council o» Ejecept for Defence, Foreign Affairs, Ecclesiastical 
Ministers Affairs, and the Tribal areas and any other func- 
tions to be exercised under the Act in his discretion, for the 
exercise of his authonty and the administration of Federal affain, 
there is a_CounaI of Ministcn’ not exceeding ten in number to 
aid and advise the CcKvmoc General In other words, all 
these subjects constitute the ministerial field in which the 
Governor General has to consult his Ministers * The legal obli- 


•V* This means that m the tnmutenal field the Ministers will normally 
carry on the administration with the approval and sanction of the Cover 
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gallon to consult his Ministers in these subjects does not pre- 
clude his power to act in his individual judgment even with 
respect to these subjects, when he is authorized to do so under 
the Act ’ The Ministers are chosen and sworn by the Governor-f. 
General, and they hold office during his pleasure, and may be 
dismissed by him acting in his discretion If any question arises 
whether any matter is or is not a matter as regards which he is 
required to act in his discretion or to exercise his individual 
judgment, the decision of the Go\ernor General is final, and 
the validity of anything done by him cannot be called in ques 
tion on the ground that he ought or ought not to have acted m 
his discretion or to have exercised his individual judgment 
Thus the determination of the question whether a particular 
subject IS within the ministerial field or the reserved field rests 
with the Governor-General, and his decision is final But the 
Governor-General may take the advisory opinion of the Federal 
Court * Moreover, His Majesty may refer any question to the 
Judicial Committee of the Privy Council under Section 4 of the 
Privy Council Act These are matters for which the Govenio|- 
General and the Secretary of State are answerable, and there^ 
fore are matters which may be discussed m Parliament This 
provision cannot be amended m accordance with the provisions 
of the Second Schedule, as it affects the Instrument of Accession 


1 The distinction between the Governor General ‘ acting m his indivi 
dual judgment and ‘acting in his discreuon ’ must be carefully noted 
The words 'individual judgment’ are used la relation to actions by the 
Governor General on his individual judgment in the ordinary seme of the 
word within the ambit in which nonnally he would be acting on the 
advice of his Ministers The words ‘ m his discretion' are used whi 
the Governor General is acting on hii own judgment outside the n 
tenal held Putting it differently, the words individual judgment 
used m respect of powers within the area in which normally in ordmay 
the Governor General would br acting on the advice of bis hfinist-*© 
discretion* are used in respect of powers and functions 


The w 


iside the ikmistenal field 
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The Ministers arc chosert and sworn b> the Go\-crnor Genera! ^ 
They hold office during his pleasure and ma> be dismissed by 
him acting m his discretion Ministers cease to liold office if 
4or an> period of six consecutive montlis tliey arc not members 
of one of the Chambers of the Legislature The Governor 
General fixes their salaries until determined by the Legislature , 
these may not be varied during die term of their office Tlic 
question of the nature and die content of the advice given by 
the Ministers to the Governor General cannot be enquired into 
in any Court It rests with the Governor General in every case 
whether or not to act or to exercise his individual judgment 
The functions of the Governor General with respect to the 
choosing ard summoning and the dismissal of Ministers and to 
the determination of their salaries are exercised by him in his 
discretion* These provisions except the one relating to the 
salaries are m conformity with the constitutional principle of 
Parliamentary Governnent 

Tlie functions of the Governor General with respect to 
Il^fence* and Ecclesiastical Affairs and External Afftirs except 
the relation between die Federation and any part of His Majesty s 
Dominions are to be exercised by him in his discretion His 
functions in relation to the Tribal areas arc also to be exercised 
by him m his discretion These subjects are outside the ministerial 
field and absolutely reserved to the Governor General vvlio is 
responsible with respect to them to the Secretary of State thus 
ultimately to the British Parliament As he cannot undertake 
in person so great an administrative burden he is assisted in the 


Counsellors functions by three. Cauuscllors- 

appointed by himself and whose salaries and condi 
tions of servneq^ prescribed by His Majesty in Council Each 
1 Counsellor is anj^^cicrmnnbcrof both-thtTChambers of the 
! ’is 10 

wn'ih op nion demanded the Indianisation of the Army 

wth n a definite ^nod of tv»xnt>,jcan and also if not the coraoleie 
M it/rmyrtr, at hut fi.s 

assoaauon with its admimstrauon dunn; the transitional period 
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Legislature to represent his department for all purp«es though 
without a right to vote but with full freedom to take part in 
debates in both Chambers In the administration of the depart 
ment of Defence consultation of the Ministers by the Governor 
General is recommended under the Instrument of Instructions 
The views of Ministers in mailers affecting the appointment ol 
Indian officers to Indian forces and the employment of Indiar 
forces outside India are to be obtained before decis ons art 
taken The draft Instrument of Instructions state Seeing 
that the defence of India must be to an increasing extent tht 
concern of the Indian people it is our will and intention thai 
our Governor-General should have regard to this Instruction 
in his administration of the department of Defence notably thai 
he shall bear in mind the desirability of ascertaining the views 
of his Ministers when he has occasion to consider matters rebting 
to the general policy of appoinung Indian Officers to our Indian 
forces or the employment of our Indian forces on seiv ce outside 
India The Minister of Finance is to be consulted before 
Defence estimates are settled and laid before the Legislature^ 
Control of Defence meviubly involves control in matters ancillary 
thereto of other departments under Ministers and m the Pro- 
vinces To achieve this the Covenior General may require the 
Mirusters charged with communicat ons and the Railway Board 
to afford facilities in the movement of troops and may order 
the Governors of the IVovinces to give necessary direct ons m 
regard to the control of lands buildings and other requirements 
of the forces and the safeguarding of die r nghts and the guard 
mg of roads bridges and canab In these matten the Governor 
General is subject to the Secretary of State whose orders he must 


RESPOvsnrLrriES or 

GomVOK-GENEKAI. 


In the exercise of his functions covenr^ 
the ministenal field the Governor GenerC 
has special responsibil ties in speafied 
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matters m respect of %%hich he b requited to e'cercise liis indivi- 
dual judgment as to the acuon to be taken In other u-ords, in 
those matters %vhich invoke his special responsibilities he has to 
consult his Ministers hut the action to be taken will be according^ 
to his judgment irresprctive of the advice tendered by the Minis- 
ters These matters are (o) the prevention of any grave menace 
to the peace or tranquiliitv of India or any part dicreof , {b) the 
safeguarding of the financial stability and credit of the Federal 
Goveinroent the safeguarding of the legitimate interests of 
Minonues,* (rf)” the securing to, and to the dependants of, per- 
sons uho are or uho have been members of the Public Services of 
an^ rights provnded or preserved ior them by or under this Act 
and the safeguarding of their legitunate interests, {i) the <ecur 
mg in the sphere of executne action of die purposes which ths 
provisions of Chapter III Part V of the Act (dealing with the 
prevention of commercial discnimnation) are designed to secure 
in relation to legislation, {f) the prevention of action which 
would subject goods of United kingdom or Burmese ongin 
imported into India fo discrmnnaiory or penal treatment (/) 
the protection of the nghts of any Indian States and the nghts 
and dignity of the Ruler thereof, and (fi) the securing diat 
the due discharge of his functions with respect to matters in 
v»hich he IS required to act in his discretion or to exercise his. 


* Legitunate interests mean general interests The word ' legitunate ' 
would not be interpreted by the Law Courts but by the Governor General 
The Instnunents of Instructions explain how the Governor General and 
the Governors arc to interpret them The Governor General u defirutek 
given instructions not to put a Lind of legalutic interpretation upon them 
■ but to treat them in a broad and reasonable manner MinonUes do not 
mean poliucal muionUes In this case, when dealing with minonues 
we mean fint of all the si* minonues which have a]wa>-s been regarded 
, Eunonues m the phraseology we use, and in the second place, we 
rmean the backward races and backward communiues which for one 
reason or another cannot pull their weight under lepresenlauve institu- 
tions Those are the minonues we have in mind ”-^ir Samuel Hoare 
{PaTliamentaTj DebcleS ) 
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individual judgment is not prejudiced or impeded by any course 
of action taken with respect to any other matter ‘ 

The Governor General is charged with special responsibilities 
in these matters because these subjects are vital for the 'afety 
and security of India and it is apprehended that the Legisla- 
ture may attempt to deal with them in a manner which may be 
d etrime ntal to India Each of these special responsibilities is 
justified As the Governor General has the exclusive respon- 
sibility for the defence of India, it is necessary that he should 
have the power to act m his individual judgment for the preserv- 
ation of the peace or tranquillity of India or any part thereof, 
and to do this it is necessary to empower him to act even against 
vthe advice tendered to him by his Ministers within their own 
sphere The financial stability and credit of the Federation is 
so vital for the existence and functioning of the Federal Govern 
ment that it should be secured beyond all doubt from any irres- 
ponsible or unwise action, endangenng Indian credit or the 
ability of Indian finance being uken by the Legislature It 
-was apprehended that the Indian Legislature might attempt to^ 
alter the monetary system oi tie country, thus affecting the 
financial credit of India It was to safeguard against this danger 
that the establishment of the Rcserv-e Bank of India was made a 
condition precedent to the inauguration of the Federation- The 
safeguarding of the financial stability and credit of the Federal 
Government being special responsibility of the Governor General, 
he can act against ministerial advice in his individual judgment 
with a viesv to secunng that no budgetary or borrowing policy is 
adopted svhich would prejudice Indian credit in the world mon-y 
markets or affect the capaaty Of the Federation duly to perfonn 
Its special obligations The underlying principle of the Federal 
Constitution is that it « nece«ary for the British Parliament to 
^safeguard the legitimate interests of the Minorities It was*"' 
feared that, without such safeguards, Minorities might be tyraz)’ 

’ S i» 
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nised b> the majonty Communities India cannot be trusted 
with full Responsible Go\emment in the strict sense of the term, 
as the conditions precedent for its successful working are absent 
in India The conception of the responsibility of the Bntisli 
Parliament for the government of India, and the idea tliat India 
cannot be trusted with Responsible Government because she may 
abuse it is at the very basis of these special responsibilities of 
the Governor General The nghts of public servants are also 
safeguarded and are included in the special responsibilities of 
the Governor General Provision against discrimination agaiast 
British and Burmese goods and the protection of the rights of 
Indian States and the rights and dignity of the Ruler are all 
included m the special responsibilities of the Governor General 
on die same principle These special responsibilities cat away 
a substantial portion of the ministerial held It is true that 
the Governor General 1 $ under the legal obligation to consult his 
Ministers, but he is at liberty to act m his own judgment, thus 
Ignoring the advice given by the Ministers, and thereby the 
opinion of the Legislature 

IvsTRUMtNT or On the appointment of the Governor* 

[«”cS^muTioNAL His Majesty.jsi ues to_h.im an Instru- 

SioNiricANCE me nt of Instruct ions* which contains mstruc* 

tions and directions a s to how he should act in matters for which 
he has spe cial responsibilitie s, and any other matte rs wlilcFTare 
m~hi5 df'>^.icLioil ur ill whicii ne is required to exercisFhis Tndlv!- 
dual judgme nt The Instrument containing the Instructions 
supplements the Act * ThFWreury of State is requireTto lav 
before the-Bn t is n P ar h a m ent.mc.drat^f^nY_instrumentj[>f In- 
structions which _His Majesty is to issue to t he Govem or^General. 
and no action on it can be taken except m punuance of ah 
a ddres^e s (;nted . l oJi is Matesty by both the of Parlia- 


tSec 13 For the exact nature and scope of the Instrument nf 
Instruction, see Chapter IX on Uie Provinaal Executive ‘ 

*See Appendix A (11) and (ui) 
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ment asking that t he Instn iment may_be_;ssued * The issue of 
Instruments of Instructions to the Dominion Governors General 
or Governors is the prerogattvp of th p Cmwn and they 

are issued by the Crovi'n m the exercise of its prerogative, and* 
need not be sanctioned directly by Parliament This has been 
the practice even in relation to India under the Act of rgig But 
this practice is nosy altered The Instrument of Instructions 
though issued in the nattift of the Ctcrwn as if m the eisetcise of 
the prerogative right, is required to 1^ sanctioned and a pproved 
by both Houses of Parliament Not only the onginal Instru 
ment of Instructions but also its amen dment or revoc ation o r 
any supplementary Instrument is also required to be sanctioned 
by both Houses It a to be noted that the Instrument of In 
struclions issued to the Dominion Governors General vs as utilised 
to evol^ilesponsible Government in the Dominions witho^tEe 
direct intervention of the Bmish Parliament, "and It'servedas an 
elastic appliance for adjusting the Dominion Constitutions to 
the growing needs of the Dominions and facilitating the evolu 
tion of true Responsible Government In th e case of India th^ 
departure is^ignificam * No devolution of po weror grant. of 
responsibility to the Federal txecunve by the alteration or 
enlargement of the Instrument ofThstnictions, or, as in the case 
of the Dominions by the delegation of prerogative rights to the 
Governor General by the Crown in the exercise of its preroga 
tive without tlic direct statutory sanction of Parliament is 
possible Parliamentary sanctio n 1 $ insisted on. as Parliament 
desires to control the functionmg and the growth of the Indian 
^ ConstitutiorT The Tnslrumcnl onSstructions, even though it 
^ mayTie in a final form, » described as a draft because it is a 
prerogative document issued by the Crown This Instrument 

’ For the Representative of the Crown Ih^e will be a 1 leparale ani \ 
entirely distinct Instrument of ImtrucUons which will not be laid before 
Parliament 

> It u to be noted that Sir Tej Bahadur Sapru favoured the statutory 
or Parliamentary sanction of ihe liulrumeni of Instructions 
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u so sual to the fi.nft.nnmg o f Uie Comutution and the gradual 
d^opment of Responsible Gosemment that it must_haAeJ^>e 
sa nctioiTof Parliamen t It is stated tliat there is no other uay 
‘in which Parliament can efTeclis-cly exercise an influence upon 
Indian Constitutional dc\-elopmcnt • But it is feared that 
the ncccssiU for Parliameniar> sanction ma> hamper tlic organic 
growth of the Constitution 

Tlie \'alidit> of an> Act done b> the Governor General can 
not be' "gu«tion cd on the ground that it was not done b> him in 
accordance with the Instrument ‘Of^ImtructiOni issued to him 
The Governor General is directed under the Instrument of 
Irutructions to include so far as possible in his \Imistrv not onI> 
members of important mmomv communities but al«o representa 
Uses of the States which have acceded to the Federation He 

’ But when wc coci« lo (h« iBsinimeni of liutrucuons 1 

tbini. I am n;hi in using that w« are introducing m ihu B II an un 
precedented conceision «o the control of Parliament $o far as I knovr, 
the Instrument of Instrueuons which has aiwaw existed with regard to 
^11 the Dominions in the old davs and the colonies and with regard to 
India io-dav u euentialli a prerogatise natter which has been decided 
bv the Execume of the das and which hu never been subnsitted to 
ParLament at all Having regard to the importance of the Instniraenl 
of Instructions under this Constitution and to the novelty of tome of 
the pioints wh ch will ante and to the part which it plavs in the proposed 
new Consuiution the Government have thought it right in this case to 
ash Paihamenl to undertahe a rtsponsibilily which it has never imagined 
It would be called upon to discharge Parliament has been asked to 
come into consuluuon with regard to the Instrument of Instructions 
but the Instrument of Instructions siiH remains a document which has 
to be sent under the prerogative on the advice of the Execuuve and is 
ess-nuallv an execuUve matter (The Lord Chancellor Houte of 
Comrons DibaStt Jul> 3, *935 ) As the Instrument of Instructions 
requires Parliamentarj unction it must be agreed to b> both Houses 
It 1$ poss ble that either House mav not agree to the icnas of the Instru 
m-nt presented bv the Government In that case, no amendments are 
.Mmpetent m there 1$ no machincrv to resolve the differences Each 
House 1$ ask'd to approve the Instrument and if there is anv senous 
matter raiKd in the debate, the Govenunent makes the neeessarv modifi y 
j* cs$enuall> an execuUve document and then brings the 

modined Instrument to Parliament for its approv-aL 
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IS also directed t o encourage collective res ponsibili ty as far as 
possible The Governor-General is to select the Council of 
Ministers in a manner usual in choosing a Cabinet, that is m 
consultation with the person most likely to secure a stable 
majority in the Legislature Whilst keeping in mind the neces- 
sity of including, the- representatives^, of the_States and the 
mi nority communit ies he is to remember the need of collective 
•^confidence m the Legisla^ture fostering a sense of joint respon- 
sibTlity Fn tlie ministerial field, the advi ce o f Ministers is to 
be accepted unless, in his opinion, some special responsibility 
or some function m which his individual judgment is prescribed 
compels him to act otherwise It is to be noted that in matters 
which are within the nunisterial field and for which the Gover- 
nor General has special responsibility, the Governor General 
need not accept the advice of the Ministers, and in that case 
the Ministers are not expected to resign, as they know from the 
beginning that their advice may not be accepted m those matters. 

a fAtLsXiJjjJjAoaJ qMji/m 

inses The Governor G eneral who does not accept the advicei 
o f his Mj nisters does not act uncons titut ion ally or illegally In' 
liking such action, he is responsible to the Secretary ©f State, 
who may interfere to rectify his mistake m not accepting the 
advice of his Ministers pie over riding authority of the Secre- 
tary of State is the only constitutional check When the Gover- 
nor General exercises the executive authority of the Federation 
vested in him either entirely in his discretion or in his individual 
judgment, he is under the general control of the Secretary of 
State, and has to co aipl y-With ^u ch particular directiori^aijBay- 
from time to time be given to h i m b y the latter His actions 
m relation to these subjects cannot be called into question on 
the ground that he did not act m accordance with the directions 
af the Secretary of State The Secretary of State has to satisfy^ 
himself that his directions are not such as to rec^uire the 
Governor General to act m a manner inconsistent with any In- 
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strument of Instnictions issued to him by His Majesty * Thus, 
in all \ital matters at the Centre, the Governor-General is res- 
ponsible to the Secretary of State, and finally to the British 
/Parliament Only in matters which arc within the ministerial^^ 
Sphere and not included in his special responsibilities is the 
Gov error Genera! not under the general control of the Secretary 
of State 

Financial The Governor General has a special responsibility 
Adviser for the safeguarding of the financial stability and 
credit of the Federal Government To enable him to discharge 
this responsibility, he has to appoint a Financial Adviser whose 
duty IS to advise him upon such matters and also to give atlvicc 
to the Federal Government upon any matter relating to finance 
with respect to which he mav be consulted He is essentially 
the adviser of the Govern^'GeiTCral.-bnrTns functions arc not 
necessarily confined to this He is available for consultation 
by the Federal Government whenever a Minister wishes to avail 
himself of his advice The Adviser holds office during the 
rf'asure of the Governor General, who fixes his salary and 
allowances and the number of Ins staff and their conditions of 
service The Governor-General exercises all his powers with 
respect to the appointment and dismissal of the Financial 
Ativiser, and with respect to the determination of his salary 
and allowances and the number of staff and their conditions of 
service, m his discretion But the Governor-General has to con- 
sult his Ministers as to the person to be selected as Financiar 
Adviser except the first person to hold that appointment’ 
Advocate The Governor General has also to appoint an 
General Advocate General for Uie Federation, being a person 
qualified to be appointed a Judge of the Federal Court It is 
duty of die Advocate-General to give advice to the Federal 

*S 14 

*S 15 Dr T E Gregory has been appointed the first Financial 
Adviser for a prsjcii pS R>-e yean oa a laetaihiy o! Rs 
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Government upon such legal matters and to perform such other 
duties of a legal character as may be referred to or assigned to 
him by the Governor General He performs the functions per 
formed m Great Britain by the Law Officers, but he has ri^ 
political affiliation with the Ministry He is the adviser to the 
Federal Government , hence, as such, he will advise the 
Governor General and his Counsellors even on those reserved 
departments with which the Miiiistry is not concerned In 
the performance of his duties, the Advocate General has the 
right of audience in all Courts in British India and, in cases 
in which Federal interests arc concerned, in all Courts in any 
federating States He holds office during the pleasure of the 
Governor General and receives such remuneration as the 
Governor General may determine In exercising his powers with 
respect to the appointment or dismissal of the Advocate General 
and the detennmauon of hts remuneration, the Governor General 
has to exercise hu individual judgment In other words he 
has to consult his Ministers, but the final decision rests with lam 
The Advocate General has a right to address both Houses 
the Legislature ' 

OOVDTOT OF BO..M!. “>'<»> ‘>1 >!>' Fedotal Govern 

or FtotJUL. ment is uken in the name of the Coventor 

OcyEjtsuE^r General, and orders authenticated under 

rules made by him may not be questioned on the ground that 
they are not his acts The Governor General is required to 
make rules for the transaction of the business of the Govern 
ment and for the allocation amoi^ Ministers of such business 
except business with respect to which the Governor General is 
required to act in his discretion To ensure that none of his 
special responsibilities is overlooked, he may, after consultation 
with the Ministers, make in his discretion rules requiring Mmist^R 
and Secretanes of Goveroroent to transmit to him all such in 

'S 1 6 Sir B L Mitter has been appointed the first Advocate 
General of India 
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formation with respect to tlic business of the Federal Go\crn- • 
ment as may be specified in the rules, and in particular requiring 
a Minister to bring to his notice, and the appropriate Secrctaiy to 
Bhng to the notice of the Minister concerned and of the Gover- 
nor General, any matter under consideration by him which in- 
volves, or appears to him likely to involve, any responsibility of 
llie Governor General It is to be noted that there is a statutory 
obligation imposed on the Secretaries and the Ministers to draw 
the attention of the Governor General to any matter in whicli^ 
he has a special responsibility ‘ The Gov ernor General has his 
own secretarial staff appointed by him in his discretion The 
salaries and allowances of tlie staff arc fixed by him and cliargc^ 
on the revenues of the Federation* 


Nature or the T lic Federal Covcmm ent_is- dyirchinl_m. 
Federal character Tlie Governor General s Ministers 

Executive constitutional right to tender advice 

to him on the administration of a part only of the affairs of the 
Federation while he has the exclusive rcsjwnsibility for tin. 
q^mimstration of the other part Even wiihin tlie ministerial 
field, die Governor General has spccn l _ rcsponsihi lmcs. with 
respect to which he has to act m his own individual judgment 
It is notewt)nhy_that Dyarchy, which was found unworkable 
m the Provinces and was rejec ted by the Simon Commission, is 
no w inTrodtlced~5t [lie x>cntrc u nder a different name It is 
true that the Ministers have a constitutional right to advise the 
Governor General as regards the administration of all depart 
ments except those reserved to him, but the existence of these 


reserv-ed departments limits the sphere of Responsible Govern- 
ment at the Centre As thc_MintsteK-a rc to be chosen w ith 
regard to the interests of the minority communities and the 

^t^ thrMinmry-riclikgi ritrtirbm 

This IS likely t o retard the erowth of th e pnlit.rnl parties m the 
Federal Legislature which is largely ba sed on communa l repre- 

*7 *s \,os 
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sentation T hn_x ncthod-oI»composing-thg~Mirnstry-s trikes at 
the fen rnot of re sponsibJ e govgrament— The Fede ral Ministry 
IS likely to be a heterogeneous group without unity of purpose or 
common policy Again, the speoal responsibilities are of sui^fe 
a nature that if narrowly interpreted, they might destroy the 
possibility of responsibility in the substantial portion of the 
ministerial field Moreover, t he <alaTfp« o nre fixed are 

not to be varied during the term of their office and are not 
su ^ect to t h e vo te of the Lcgislatum Thus the most effective 
weapon for making the Ministers responsible to the Legislature 
IS made ineffective Further as the Legislature is com posed o n 
a co mmuna l ^sis, the formation of an effective Ministry wiil be 
ren dcred^ fficult Again large oowers remain with the Cover 
nor G^eral under his special responsibility for the maintenance 
of the financial stability of India covering the budgetary position, 
Currency ari? Lxenange, antTlhe Reserve Ban k, subjects vv^ich 
cannot be touched by the Legislature without his previous con- 
sent Further there ts a statutory Rail wav_Br»ard not entirely 
un der the contro l of the Le gislat ure, and there is also the ipec^ 
responsibility ofthe Governor General for preventing com mer 
eial discrimination With t he whole pro blem oflDefenc^ntirely 
under his control with the Defence budget not open to v'bting 
and with the non votablc items of expenditure comprising Clearly 
8o per cent of the total Central expenditure, the scope of 
mTnisferiaJ activities i$ greatly restricted 

It IS fu rther to be remembered tha t the representation of the 
States in the Legislature is very substantial, and this is secured 
by the nomi nees of th e_Pnn^s3^o are under the Crown It 
IS apprehended that the righ t of Param ountcy — the right which 
is not accurately defined — may be canvassed to secure safe 
nominees of the Princes in the Legislature and in the Ministry 
ThiT^l'ear may be unfounded, but one has to remember that the 
grant of responsibility at ibe Centre was discussed only on the 
basis of an All India Federation 
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The Mtal pnncipfes of Parliamentary government as it is in 
operation m the Dominions are (T The King or his Reprcsen 
tative the Governor General in the exercise of his powen 
statutory or prerogative is bound in political matters to follow 
the advice of his Ministers ('*) Tlic Mi nisters must be mcm 
hers of one or other Ho use of the Legulaturc (3) The Ministers 
must commandjlifi^upport oLthe majorit)^ of the Lower House 
(4) A Mini stry is form ed by the Prime Nfinister who is selected 
b> the Crown or hi Representative as commanding the supporl 
of the majority of the Lower Hou e and who recommends his 
colleag ues for o ffice M inisterial re<DOn-.b. t> is collective and 
there is s olidar tv o acti on under ihc Prime Minister (5) Th** 
salanes ot_5he>-.Muusters are subject to the vote of tlie Lcgisla 
ture 

Tested bv these principle^ the nature of t he Federal Cn" Cu 
tive is .in^thin ^ut_res p qnsih e._ h is a composite go vernment— 
a mixture of heterogeneous elements The dilliculiics ol D>'ircn> 
Are well known and they were present to the minds of the 
at^ors of this Constitution but it is argued that considering 
the political conditions in India — the a bsence of we ll orp-intzcd 
and disciplmed-parties, the presenc e of political pa rties divided 
not bro ad issues of policy b ut b> sectional and commuml m 
terets and the absence of a mobile body of politic al jppmion 
owing permanent all^iance to communal parties — the nature 
of the Federal ExegutivC-CannorbTdifTcrcnrfrdrh'wlnt it is und": 
the New Constitution It is admitted that there iZ ^measure 
of seirgovernment-auhe Centre but it must also be recognized 
that It IS granted upon the saving condition tliat over all the 
powers thus conceded there is an effective British veto, that the 
essential fi nancial control r emains with the Gov ernor General 
Army remains essentia lly a British preserve and that'' 

conservativ e_inlluence.of thc_Pnnces is enlisted tojafeguard 
the Constitution Another criticism is that if Indiajhould want 
a revision of the pr esent C onstitution she will have to depend 



126 


THE NEW CONSTITUTION OF INDIA 


once more on persuading the Bntish Parl iamen t that she 13 fit fo r 
a furtfierTnstalment of responsibility It ts further pointed out 
thaT the Constitution is based on the existence and continuation 
of conflicts of interests amongst the people, thus negativing tiS. 
possibility of national 'olidanty and the establishment of Respon 
sible Government ’ The objection is also made that the Gover- 
nor General has more powers under this Constitution than he 
has under the Act of 1919 Moreover, one feels that the very 
complexity of the Constitution and the onus it imposes under it 
on the Governor General for its working and for keeping the 
machine on the rails may prove fatal 

The force of this cntiasm is not denied, but the reply is that 
the political conditions in India and the state of her political 
education do not justify the British Parliament in granting a 
Constitution different in nature and character from that which 
It has actually granted It is conceded that full responsibility 
IS not given at the Centre Only a measure of responsibility is 
introduced with a view to enabling India to achieve full respon- 
sibility in future This is true Bui the possibility of esolviiyi; 
full responsibility without the intervention of Parliament, as 
happened in the case of the Dominions is negatived There is 
no provision either for the automatic revision of the Comtitu 
tion or for the growth of Responsible Coveinment Thef^hole 
Constitution has a lock of finality 

1 la the Federal Government also the semblance of Responsible 
Government is presented, but the reality u lacking, for the penven in 
Defence and External Affairs necessarily, as matters stand go to the 
Governor General, Lniiting vslaU) the scope of ministerial activity, and 
the measure of representation given to the RuIms of the Indian Stales 
negatives any possibility of even the beginnings of democratic control" 
Professor A B Keith — Consfr/»fi<»ia/ Hislarj 0/ India (1600 to 1935), 



CHAPTER VIII 
THE FEDERAL LEGISLATURE 


I. Historic.\l 

The genu of the Icgislatue power of the East India Company 
lay embedded in Elizabeth’s Charter which autliorizcd the Com- 
pany to make reasonable laws, orders and ordinances not re- 
pugnant to English law for tlie good gosemment of tlie Com- 
pany and Its affairs Tlie Charter Act of 1726 invested the 
Governors and the Councils of the tlircc Presidencies with power 
♦0 make ordinary b> e-laws and rules for the good government of 
Company’s factories From 1726 onward> the tlircc Presi- 
ienq Councils proceeded to make laws independently of one 
anoUier vvitJiin tlieir own jurisdiction The Regulating Act of 
i773*<ubordmated' tfie Presidencies and Councils of Madras and 
Bombay to the Governor-General and Council of Bengal, v%ho 
consfituted the Supreme Government, and required the Madras 
and Bombay Councils to send to Bengal copies of their Acts and 
orders Tlius, by 1833, such legislative powers as were exer- 
cisable in India vsere vested in the Executive Governments It 
was the period of Bengal, Madras, and Bombay “Regulations" 
The Charter Act, Tlie germ from which the special Legisla- 
live Council may be said to trace its descent 
^to be found in the Charter Act of 1833, whicli aimed deli 
//rately at'Simplifjing the legislative machinery'. Under that 
Act, Macauhy was appointed to be tlie fim Legislative Coun- 
Ivllor of the Governor General’s Council. All legislative power 
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in India was vested in the Governor General m Council The 
Council was thus increased by the addition of a fourth ordinary 
Member who had no power to sit or vote except at meetings for 
the purpose of making laws and regulations Laws made 
this body were subject to their not being disallowed by the 
Court of Directors to have effect as Acts of Parliament 
Henceforward laws passed by the Indian Legislature were 
The Charter Act known as Acts Further changes were mad 
'®53 by the Charter Act of 1833 The Council 

was doubled in size for legislative purposes by the addition of 
SIX members — the Chief Justice of Bengal another judge and 
four servants of the Company appointed by the Governors of 
Bengal Madras Bombay and the North ^Vest Province The 
Legislative Council thus constituted was intended for purely 
legislative work 

The Ivouv Cov\ciis The Indian Councils Act of )86i re 
Act 1861 modelled the Legislative Council and 

provided that the Governor General in addition to the members 
above mentioned might further nominate not less than six anr^ 
not more than twelve persons as members of the Council for 
the purpose of making laws and regulations only one half of 
them being non olRcia! persons The funct ons of the Le^sla 
tive Council were limited strictly to the consideration**and 
The IsciAV Couvcits enactment of legislative measures *Tlie 
Act 1893 Indian Councils Act of 1892 increased 

the size of the Legislative Council It introduced changes in 
the method of nomination and relaxed to some extent the restric 
tions on its proceedings The number of the members to be 
nominated for legislative purposes was fixifd at ten to fifteen 
An official majority was maintained Hie powers of the Legis 
lative Council were also enlarged by rules under which the mem^ 
bers were allowed to take part in the annual discussion of the 
financial statement and to draw attention to any financial matter » 
they pleased They were also allowed to ask questions Th^ 
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actiMties of the Council were, however, strictly limited to legis- 
lative business and the asking of questions 

MorleyMivto By the Morley-Minto Reforms of 1909 the 
T-Jeforms, 1909 Legislative Council was again enlarged Tlie 
number of additional members was fixed at sixty, of whom not 
more than twenty four were to be non-olhcials The Governor- 
General nominated three non officials to represent certain 
specified communities and filled two otlier seats by nomination 
Representation was given to interests rather tlian to territories 
The twenty seven elected seats were distnbuted among certain 
special constituencies, such as the land-owners, Muhammadans, 
and two Chambers of Commerce, and the residue of open scats 
was filled by election by non-official members of tlic nine Pro- 
vincial Legislative Councils Thus the principle of election was 
introduced m an indirect manner Communal representation 
was definitely recognized for the fint time Lord Morlcy main- 
tained tint the Gov emor General’s Council m its legislative as 
well as executive character should continue to be so constituted 
to ensure its constant and uninterrupted power to fulfil the 
constitutional obligations that it owes to His Majestv’s Govern- 
ment and to the Imperial Parliament Changes were also in- 
troduced in tlie functions of the Council For thirty yean, 
between 1861 and 1892, the Councils had no oUier function than 
that of legislation The Act of 1892 gave members power to 
discuss the Budget, but not to move resolutions about it or to 
dmde the Council, while Lord Morley's Act empowered tlie 
Councils to discuss the Budget at length before it was finally 
settled, to propose resolutions on it, and to divide the House upon 
them Resolutions could be proposed and divisions could be 
taken not only on the Budget but on all matters of general public 
’’Sportance The resolutions were, however, only recommenda- 
j^ins to the Executive On certain matten, such as those affect- 
ing the Native States, no resolutions could be moved Any resolu- 
tion might be disallowed by tlie Governor-General if it was 
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inconsistent with the public interest Members were also allowed 
to ask supplementary questions 

The Morley Minto Refoitns frankly abandoned the old con 
ception of the Council as a mere legislative committee of tK^ 
Government They did much to make it serve the purpose of an 
inquest into the doings of Government by conceding the very 
important right of discussing adnunistrative matters and cross* 
camming Government on its replies to the questions Lord 
Morley publicly disclaimed that it was directly or indirectly in- 
tended to introduce the Parliamentary system into India The 
Morley Minto Reforms failed owing to various reasons Some 
of the antecedent conditions of success were absent The 
defects of the electoral system prevented a healthy growth of 
parties The official bloc often rendered the opinion of the 
non-officials ineffective Lastly, the reforms did not satisfy the 
political aspirations of the people In the words of the Montagu 
Chelmsford Report “The Morley Minto Reforms, in our view, 
are the Una] outcome of the old conception which made the 
Government of India a benevolent despotism, tempered by a 
remote and occasionally vigilant democracy which might as ic 
thought fit for purposes of enlightenment consult the wishes of 
its subjects " 

Pus Febuutio'i Act of 1919 introduced a bicameral 

CtxTiiALLecisLATi.R*s system of legislature at the Centre*' As 
the Legislature was enlarged both in its composition and in th* 
sphere of its functions, it was apprehended that it might use 
Its powers rashly and hastily, so a Second Chamber was eslab 
lished. The original proposal of the Montagu Chelmsford 
Report was to establish a Second Chamber containing a majonty 
of nominated membeis with a view w enabling the Govern- 
ment to pass legislation But the Joint Select CommiRee rejec^ 
that proposal and recommended the establishment of a tiue 

» This desenpUon u in accordance vrsdi the provisions of the Govern- 
aent of India Act, 1919 
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Second Chamber That recommendation tsiis adopted TIic 
Central Legislature consists of the Goscmor General and tsst> 
Chambers namel> the Council of State and tlie Legulative 
^ :s<embly In each of the^e Chambers the majority of mem 
bers are elected 

The Council or State *Lhc Council of State consists of sixty 
Its CouPosmoN members of whom tliirty four are elected 

and t^^ent) si\ nominated Of the nominated not more tlian 
tssent) are officials The electorate of the Council of State is 
«o framed as to gi\e it a character distinct from tliat of the 
Legislam*e Assembly Its franchise is extremely restricted 
Voters hasT to possess high property qualifications Prcsious 
experience in a Central or Proxancial Legislature semcc in the 
chair of a Municipal Council membenhip of the Uniirnity 
Senate and similar tests of personal standing qualify persons for 
a Nxite at its election Tlie electors arc grouped into communal 
constituencies Women are not enuiled to \t)ie at its election 
or to offer theni.elves for election Tim disability may be re 
2.^^■ed by a resoluuon of the Council Its President is appointed 
by the Gos-emor General from amongst its members It con 
tmues for fi\*< years unless prcvioosly dissoK-ed 
The Lecisiatttx Legislate As-embly consists of 145 mem 
\ss£u«L.Y Its bers lo^j of vvhom are elected whilst twenty 
Couposmox official members and fourteen are 

nominated non>officials Amongst the nominated non-offictals 
are included the sole represenlatue of the depressed classes, the. 
<ole representatisT of the Indian Christians and the sole repre 
sentati\-e of the Anglo-Indian Community The tsrtnty six 
officials include most of the members of the Gos-emor General s 
Counal and the members of the Central and Pro- 
"fial Secretanats For the first four years of its existence. 
President «-as appointed bj the Gm-emor General hut 
thereafter he has been elected hy the membeie from 
amonsst them and approsed by the Gtnemor General The 
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ejected members are distributed amongst the Provinces having 
regard to their importance The franchise is on the same lines 
as for the Provincial Councils, but widi somewhat higher electoral 
qualifications Muslims have secured separate representati^ 
by the formation of Muhammadan constituencies Apart from 
the general constituencies, Muhammadan, non Muhammadan, 
and European seats, there are ccrtam special constituencies for 
landowners and for Indian commerce 

Privileoes of Subject to the rules and standing orders, free* 
Members dom of speech is assured to the members in 

both Chambers No person is liable to any proceedings m any 
Court by reason of his speech or vote in either Chamber, or by 
reason of anything contained in any official report of proceed 
mgs of either Chamber 

Lbcisvativr Indian LefuUturc has power to make laws 

Powers for the whole of India No Bill becomes law 

unless It IS passed by both Houses and receives the assent of the 
Governor-General A Bill may, except m the case of a Finance 
Bill, originate in either Chamber T im Indian Legislature u tf 
non sovereign law making body It t s not a co nsutuent Assemb ly. 
T^ie power'orani'ehdmem oJ me CbnsTitution is with t^^ritish 
PariJament, an3 ihls'lacj is stTtedlcrearly T n thrPrea m hle to the 
^'^r ^TdlQ T^HeTegislanire has to obey the provisiohs'of the 
Government of India Act, which it cannot alter There is also 
a clear distinction between she Jaws which the Indian Legislature 
can make and the laws which it cannot make Isot only this, 
but there are definite restnclmns or limitations on the legislative 
competence of the Indian Legt-Uniro. It w provided that the 
Indian Legislature has no power, unless expressly authorued by 
Parliament, to make any Jaw repealing or affecting any Act of 
Parliament, any Act of Parharoent enabling the Secretary^'i 
State to raise moneys in the United Kingdom for the Goiera-^ 
ment of India, or any law aflectmg the authority of Parliament 
or any part of the unwritten laws of the Constitution of Great 
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Britain and Ireland whereon may depend the allegiance of any 
person to the Crovvn It has no power without the previous 
approval of the Secretary of Slate to make any laws empower- 
any Court other than a High Court to sentence to the punish- 
ment of death any of His Majesty’s subjects bom in Europe or 
the children of such subjects, or abolishing any High Court It 
IS further provided that no Bill on the following matters can be 
introduced in tlie Indian Legislature without the previous sanc- 
tion of the Governor General (i) the public debt or public 
revenues of India or the imposition of any charge on the re- 
venues of India, (2) the religion or religious rites and usages 
of any class of British subjects in India (3) the discipline or 
maintenance of any part of His Majesty’s military, naval or air 
forces , (4) the relations of the Government with foreign Princes ; 
or any measure regulating any Provincial subject or repealing or 
amending any Act of the local Legislature or repealing or 
amending any Act or Ordinance made by the Governor General. 
These are specific restrictions, cither absolute or conditional, on 
legislative competence of the Indian Legislature In addition 
to these, the Governor General has the right of veto, reservation, 
and disallowance The High Courts in British India and the 
Privy Council can pronounce upon the validity and propriety 
or otherwise of the laws pajsedW the Indian Legislature and 
may declare them to beQi/tra tircs'or void Thus all the traits 
of a non sovereign law malting body or subordinate legislature 
are present in the Indian Legislature 

The members of the Legislature have tlie right of asking 
questions and also supplementary questions on matters of public 
importance They may also move resolutions on all matters 
which are within the sphere of the Legislature, subject to their 
^•pg disallowed by the Governor Genera! They may also 
motions for adjournment whenever they want to discuss a 
definite matter of urgent public importance, or to draw the atten- 
lion of the Government to any event of recent occurrence, or to 
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express their feelings on an issue which may have recently arisen 
Special procedure is laid down for the exercise of this nght 
Financul "Th^ Annual Statement of the estimated Revenue 
Powers and Expenditure of the Government of India-^ 
presented simultaneously m both Chamfers, and discussion of 
the mam pnnciples is allowed m both of them 

The expenditure of the Government of India is divided into 
votable and non votable items The non votable items are not 
to be voted by the Legislature They compnse interest and 
sinking fund charges on loans, expenditure prescribed by law, 
salanes and pensions of the officials appointed by the Secretary 
of State in Council, Chief Commissioners and Judicial Commis 
sioners members of the superior services, and expenditure classi 
hed as Ecclesiastical, Political and Defence Thus the whole of 
this expenditure, which absorbs more than 75 per cent of the 
total expenditure, is excluded from the vote of the Legislative 
Assembly It has become usual for the Governor General to 
give directions which enable Army expenditure as a whole to be 
discussed by the Legulative Assembly, though no vote on J 
can be taken ' 

As regards the votable expenditure, the demands for grants 
are submitted to the Assembly alone The Council of State 
has no power to vote the demands for grants The Govern 
ment alone can propose an item of expenditure or its increase, 
or any addition to or increase in taxation The Finance Bill, 
which deals with taxation, comes before both Houses, which 
have equal powers in dealing with it Only the Assembly, how 
ever, as already stated, can grant or withhold supply If the 
Legislative Assembly declines to vote the demand put before 
it, the Governor General in Council is empowered to declare 
that he is satisfied that the demand which has been refused ifcw 
essential to the discharge of his resporaibihties, and in that caU-' 
he is empowered to restore the rejected demand for grants in 
the exercise of this power of restoration 



THE FEDERAL LEGISLATURE 


>35 


To ensure general supetMSion over the finances of the 
Government of India, a Committee of the Members of the 
Legislative Asrembly, called tlie Standing Finance Committee, is 
p ^pointed evcr> ^tjar Tlie Finance Member is its Chatnnan, 
sMth a casting vote It examines all tlie estimates of the pro 
po'icd new votable expenditure and oiTers critici«m, suggests 
retrenchment and economy and finally settles the items of 
expenditure 

Another committee called the Public Accounts Committee, 
is also appointed at tht commencement of eacli financnl year 
to deal witli audit and appropnmon of accounts of die Cover* 
nor General in Council It consists of not more than twelve 
members of whom not le^ tlian two tliirds arc elected members 
of the Assembly Tlie Finance Memlier is the Chairman and 
he has a casting vott It examines the expenditure actually 
incurred by die Government duting die cloving year and has to 
scrutinue it and satisfy iL<cIf that die cxocnditure granted by the 
Legislature was spent for die purposes and on die heads for 
i^Thich It was gnnlcd It brings to die notice of die Legislature 
all irrcgulariues m die procedure of expenditure Its work is 
in the nature of ^ post mortem examination of the expenditure 

The Auditor General is appointed by the Secretary of Stat^ 
m Council and holds office during Ilis Majesty’s pleasure He is, 
an independent person His salary and tenure are fixed by tha 
Secjc'ary of Slate in Council He audits the expenditure o l 
the Gov’mment of India, and submits his report every year / 
Power OP In tlie evTnt of the failure of citlier Chambe 
CERTiri&xTiox of Uie Legishturc to pass a Bill whose passage 
IS essential, the Governor General may secure its enactment by 
certifying dial die Bill is essential for the safely, tranquillity 
■sf interest of British India or any part thereof He can do dm 
in die exercise of his powers of certification \\hcn he rertifics 
it die Act has to be placed before bodi Houses of Parliament, 
and it has no effect until it has subsequently received His 
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Majesty s assent But where in the opinion of the Governor 
General a state of emergency exists which justifies such action, 
the Governor General may direct that the Act which he has 
certified shall come into operation forthwith It may be dis^ 
allowed by His Majesty m Counal 

Power of Issuing In cases ol emergency the Governor General 
Ordinances may without consulting the Legislature, 

issue Ordinances which have the force of law for six 
months 

Relation between Three methods are provided for avoiding or 
THE TWO Houses composing differences between the two Cham 
bers They are Joint Committees Joint Conferences and Joint 
Sittings The first method requires a formal resolution in each 
Chamber and each nominates an equal number of members 
The second means is to be used when a difference of opinion has 
arisen A Joint Conference consisting of an equal number of 
members of each Chamber m held but no decision is 
taken Its result would be looked for in the subsequent 
proceedings of the Chamber Thirdly, where the originate 
ing and the revising Chamber has failed to reach an agreement 
within SIX months of the passing of the Bill the Governor Gen 
eral in his discretion may convene a joint sitting of both Houses, 
at which those present deliberate and vote upon a Bill m the 
shape given to it by the originating House The decision that 
is taken is deemed to be the decision of both Chambers 

The Legislature does not control the Executive For all 
practical purposes the function of the Legislature is confined 
to law making and to the elucidation of information on public 
questions The Executive is not responsible to the Legislature, 
and more often than not is non responsive It is true that at 
tunes the Legislature has exercised an influence on the action^ 
and policies of the Executive 
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2 TirE Federal Legislature 

O 

The Federal Legislature is bicamera l This is not an 
General innovation, merely a contmui unn of the system 
established unScMhe Act of igig-^ The necessity of a bicameral 
system of legislature in a Federation is admitted both on liistori 
cal and on theoretical grounds 

The Federal Legislature consists of the King represented by 
the Governor General and tw o Chambers stylcdj li c Council of 
State and the Hous e of Assemb ly or thc^Federal Assembly 
~^he Coun al of Sta ^ is a j>erinan£llt_hody, noLjubject to 
dissolution Its members arc elected f or nine year s, o ne third of 
them reti ring every third ye ar The Assembly, unless sooner 
dis/olved, has amaximum duration o f five ye ars ‘ 

’'Both ChamboR must meet at least once, every year The 
Governor General may, i n his discre tion summon eith er _C ham 
^^^r or both to meet at such times and places as he thinks fit, 
'prorogue the Chambers, and dissolve the Federal Assembly * He 


may in his discretion address jMther Chamber or both, and for 
that purpose require the attendance of membcR, and send 
m^s ages to-ei thcr Chamber on Bills p ending in^the Lcgisla^rc 
or other matten A Chamber to whom any messages so sent 
shall with all convenient despatch consider any matter which it 
IS required by the message to lake into consideration * 

Every M inister, ev ery Counsello r, and the Ad vocate Gene ral 
has thejrighUQ-T^®k in, and otherwise to takc-part mjhe.pro- 
ceedings of, either Chamber, any joint sit ting of the C hambcR. 
and any commit tee o f the Legislature of which he may be 
a member, butji Jiot entitled .to.vote He enjoys all the 
^fjhts and privileges of the membcR of the Legislature except 
the nghxpf voting ♦ He may ra ise, a point of order 
*S 19 
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The Council of St ate chooses a President and Deputy Pre si 
dent frmirlB"TnernEen The President or Deputy President 
Vacates his office if he ceases to be a member of the~CQuncil, 
and may a Fany -time resign his o ttice by writing under his han^ 
addressed to the Governor (General He t nay~5e~ removed T rom 
his ofRtg '^nly by _ a^-vote of the majority of all rnembers 
passed on _Jourteen_tla>s’_jiOtice While the office of the 
President is vacant the Deputy iprendent will perform his duties 
If the office of the Deputy President is also vacant, such member 
of the Council as the Gov ernor Genera l may in fils discretion 
appoint will perform luVduiies n tne President and also the 
Deputy Presideht'lire absent from any sitting of the Council, 
such person as may be d etermined by the rules of procedure of 
the 'CffunoT' shall act as Presi dent ~Thc app rpv^l^L-xfie~ 
Governor General is not necessary to the choice of the President 
or Deputy President The six nominated members of the Coun 
cil of State may not be excluded from the choice of the Presi 
dent The’s alanes^f tbc_ Pre5idcot and the Deputy President 
are fixed by Act of the Federal Le gislature, and until they ate 
so fixed they are to be dcterminedUjTihe Governor General 
aided and advised by his Ministers 

* The Federa l Assembly chooses the Speaker and the Deputy 
Speaker tcom its ovm members and an tne provisiosr'alfeftdy- 

considered with regard to the President and Deputy President 

of the Council of State are applicable to them As regards the 
Council of State, which u a permanent body, the President holds 

>dffice during the tenure of his membership of the Council, 

whereas when ^TTie Asse mbly is di^tved the ^speaker does^ ot 
v ^te his offic &_uDt il inanediatel y before t he first-meeting of 
the new Assembly after the dissolution ' 

All q uestions a PhcTittinRs or joint sittings of the Chambers 
are determined by a majonty of votes of members present’a/^ 
voting other than-thc-ftgsident-or-Speaker or person acting as 
'* S ee 
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such The President or the Presi ding Officer shall not \-ote m 
the fint i nstance, and has only a cast ing s-ote m tKe 
case oi an equality of soles Eithe r Cliamber has pout r 
jto act, notwithstanding an> vacant in its membership re- 
adings in the Lcgistatu re_are-\ alid titeii if-it is disi-UVl'iud later 
on that some unqualified person has sat and voted, or has other- 
wise taken part in the proceedings Xo ^uomm i s fixed for 
either Chamber, but it is made the 3ut^~ol^ie T^nrsident or 
Speaker or the presiding officer to adjourn or suspend a sitting 
of the Chamber i f less than one SL\th of the members ar e pre- 
sent ’ This indirectly prescribe the quorum, namely, one- 
sixth of the total number of members of the Chamber This is 
to secure the minimum representation of vanous interests Sum 
pruingl) enough, no provision is made as to the legal conse -j 
qypnw in the event of the presiding officers not acting acco rd-l 
mg to this directio n 

3 CoxsTm.Tic\ OF THE Federal Lecislatirx 
'.The CoLscii. The Council of State consists of 156 representa- 
* or State lives of Bnttsh India and not more tiian 104 
representatives of the Indian Slates The number of the repre- 
sentatives of tlie States depends upon the number of States 
acceding to the Federation & lon g as one-tenth of the po ssible 
.^eats are vacant, the members appointed to fill the seats may 
^point persons TTp to iiilf Uie "nimitL'i uf-scaiT'unhJleti, but 
this power Miall not las t loi more than twenty ^ears Irom tin-~ 
establishment ol the Federation it ts hoped that vMtliin 
twenty years all the Stite~w^Id accede to the Federation 
In most Federations, the IJppcrHouse secures the repre- 
sentation of the federating units mostly on a footing of equalit) , 
^respective ot their size and their populabon Lest the smaller 
/ states sh oul d ^^ l U iipti'd b^ ifie larger States, one ot^^o bjem* 
of a Federal _unron is to pr«ene the ide ntity of the fedei^ng 

* t ’A TfiiL 
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!, and this is adiieved by pmening their equality as regards 
status, and by securing their representation in the Upper 
Chamber on a footing of equality T he election for tlie Uppe r 
Chamber is by Uie Slate Legislatures, a nd not directly by thc-^ 
people — I n/other words, the Up p er Cham bciwcpfEsems- the 
l eCgisla tures of the feder ating units Ttiis precedent is n ot 
f lowed" in the "Indian Federation Tl ie represenWnes ~bf 
Briiish India are to hr directly elected bv the people on a-fom . 
JTiunal^asis, with the exce ption of six to be n ominated by the 
Gosernor Uene ral so as to secure die du e representation of the 
s^i eduled castes, women, and nunonty eommiinin cs Jhc num- 
ber of seats is divided amongst the various communities and 
interests There are seventy-five general seals,* including six 
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to some extent so as to secure i,ooqooo voter s TTi^reprcsenta- 
tives of Brit ish In dia in tne Upper House are thus the re pre- 
sentalTvS of vested interests elected on a communal”hasis 
*' rnFseatTanoHeHT^iTe States arc distributed amongst them, 
having regard to their dynastic status salutes, importance, popul- 
ation, etc There are 562 States m India and it was very 
difficult to allocate 104 seats amongst them On various consid 
erations they are allocated in the manner set forth in Schedule I, 
Hyderabad is given five scats Mvsore Rajhmir, Gwalior, and 
Baroda three each The smaller States are given fewer seats, 
while the very small Stales are grouped and their Rulers are 
to choose jointly m rotation a representative for the Upper 
House The rules of their election are very complicated The 
State representatives are appointed by the Rulers and though 
thev are appointed for definite periods of time, the power of 
resignation could no doubt be insisted on by any Ruler who 
desired to change his nominee Tliey may resign before their 
period IS over 

I ) Thus the members Grtimcil of Scati»j>rp of two kin ds 

members who represenTumited electorates and memben who 
represent the views of the Princes The maximum period for 
which a person may be a member has been limited to nine years 
In ordefTo^secure the automatic renewal of at least a portion 
of the House periodically, jt is provided that a third of the 
House shall retire at the end of the first three years, anotlier 
third at the end of six years, and the last third at the end of 
nine years, such determination to be made m the case of British 
Indian representatives by the casting of lot s irn incd>ately-the~ 
House be gins to funct ion Thm at the end nfthe first three 
years a third of the House, as predetermined, will retire and 
^ake way for an equal number of new members who will remain 
nembers for nine years unless disqualified dunng that period 
The effect of this arrangement, as already noted, is to replace 
tnennially at least a third of the House 
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Co>ij>osmo> oT THE The Federal Assembly consists of 250 re- 
FerisAi AssEMBi-y presentatncs of Bntish India, and not more 
than 123 representatives ol the IndiM btates The nurnber" of 
StaleTe^esentatives depends upon the number of States which • 
have acceded to the Federation, as in the case of the Council of 
State 

In all other Federations the I^wer House sec ures the repre 
senlaiion of the Federal State, which is the em bodim ent of 
national unity It is directly elected by th’e"chuens of the 
Federal State— the citnens of the federating units acting as 
citizens of the Federation Tbps the citizens take a direct part 
in the Federal Government C.Therc is a direct and organic 
contact between the citizens and the Federal Government ~If 
the Upper House k meant to secure the equal status of the 
federating uTuts, IhS’Xower House is meant to s ecure the one- 
ness or union ^the Federal 5 taie'*"^e Upper House pTeserses 
the sentiment prevalent at the time of the formation of the 
Federation while the Lower House secures the operation of the 
centripetal forces for cementing the union The election k directy 
This prec edent is not followed m the lndian_F_ederation The^ 
^VHite Paper proposeiTdirc ct election for the Federal Assembly 
The Government of India and public opinion in India also 
favoured it, but the Jo int Select Commiitee negatived the pro- 
posal and reco mmended imfirrct election for^thF^LegisJative 
Assembly The q uestion was greal(y’* 3 ebated There were 
cogent reasons for continuing flie system'of direct election for 
the Lower House Indiajias been Jamiliar with u for fifteen 
years, and it had worked on the whole reasonably tveJl It is 
univ ersally _p revalent in all Federations, and it is essen tial to 
achieve the object^for which a Federation is formed Direct 
electi on is the only device to es tablish direct and organic conj 
tact betw-een otizem of the federating States and the Feder^ 
Government 'Ihc reasons given in favour of indirect election 
* S 18 and Sch i 
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are that the constituencies m India, with the widening of the 
franchise, are so unwieldy and unmanageable as to prevent that 
close and intimate contact of the representative and his consfi- 
f-ucnc'j which is the very essence of representative government 
*It was also urged that if direct election vvere introduced and 
found unsuccessful, it would be d ifficultjo give it up an^to jn- 
troduce indirect election, whereas it would be easier to go from 
indirect election to direct election It w as also argued tl iat 
ordinary citizens would not be interested in Federal subjects, 
which are far removed from their immediate coniI 3 eralIbn 7 anif 
that indirect election will secure effective representation from 
those who are concerned with Federal matters All these_a rgu-_ 
ments led Parliament jta_adopt the method_of i ndirect el ection 
f or the Cower Hou<e H ence tlie Hindu, Muhammadan.^nd Sikh 
seats are to be filled by the representatives of those communities 
m the Provincial Sssetnhlies v otm g^sen aratelv-fot-the-prescnbed 
mimb er of fomm unaUtaats With in the Hindu group — general 
seats — special arrangements are made for^th^ scheduled castes 
■^th the objec^of majntaining the solidarity of the Hindu -com- 
munity and at tKe Tame time "securing "adequate representatfon 
for these castes For scheduled castes, the persons selected as 
eli gible candidates.. a t the primary election for die Provincial 
Assemblies choose four times the number of vaca nt seats then 
voted on by the general electorate The electi on is on the pri n 
cipl e of p roportio nal representation by means of the single trans- 
ferahl e v' ofe Tlie Europe an, An glo Indian , and Indian- 
Chnstian members are JoJ? e rh o^e n by s imilar voting in electoral 
colleges made up of the members of each of these communities 
in the^ Assembly The seats reserved for wom en are to be filled 
by the wo men me mbers of the Provin cial Assemblies The per- 
f-' the scats for commerce and industr y are to be chosen 

^ Chambers of Commerce and like bodies, those for landholders 
by landholders, and representatives of labour by labour organiza- 
tions There are four non-Provincial seats to be filled m accord- 
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ance with the votes of Federated Chambers of Commerce, Asso 
ciated Chambers of Commerce commercial bodies in Northern 
India and labour or^nizatioiis respectively The actual distri 
button of the seats is given in the Table jn Appendix B "T 
The State seats are distnbu ted a mongst_States according to 
their p^iiTatiorT^nd other considerations Hyderabad with a 
population of 14 436 148 has sixtewi scats Mysore witl^popula^ 
tion of 6 557^D2_has.seven seats and die other States have fewer 
seats according to their population 

® Thus the constitution of the Federal Legislature d iffers from 
the constitution of ortier Tedcral Legislalurcs'Jn aJ) other Feder 
ations the basis and principle has been that the Lower House, 
being the more important House should represent the_nation 
Jhy ternforiat comtluTencics and that die other House shoulT 
represent the l^ion m order thaCEoth national fwing and pro 
vmcial feeling may be adequately represented and linked 
together at the Centre There is no exception to that principle 
except in the case of Canada where the Upper House is wholly 
nominated But m no case does ^ny of these Federations emplo* 
the method of indirect election to the Lower House Ats adop * 
non for the Lower Hou se is the weakest poinCof-theJniiian 
fMerat polity ^ fh^e is some danger that it may facilitate 
totTupuori and that under this system the Central Legts 
laturc — both Houses—^iH be the creature of the Provinces 
It will be elected by Provinci al cliques which will send 
their delegates to the^tJentre with a predominantly Provincial 
outlook and possibly with an insufRcient sense of responsibility 
for Central subjects The Provincial outlook will tend to 
impair the political^ and ccOTstiwtionaLun ity ofTndia by_ making 
the Central Legislature in a,greai degrecjsubordjjiate Jo Pro 
vmcial tendencies/ It renders _^S_power of-rlissolution use!^ 
Another cnticism 1$ that if the* Constitution is going to succert 
It can succeed onIy_to_the_ extent to_which_it_i5 able to 
create a healthy and ^^go^^s national sentiment Admittedly 
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that sentiment does not exist to any great degree It 
n suU necessary to unite the States and the Provinces and to 
lessen communal difficulties Moreover, the Constitution can 
^ 3 ly succeed if more and more people in India think of Indian 
'problems in terms of India and not only m terras of Provinces 
The only nay in which this can be brought about is by forcing 
the electors to consider Indian problems and cast their votes on 
them Instead 0/ this, under indirect election, the electors will 
be asked to votes on Provincial m atters and will not 

be called ijpon to c\crcisc direct responsibility, and therefore 
will noTfeel a direct and personal tic with the Central Govern* 
ment This is a very serious impediment in the way of promoting 
national patriotism and unity The States and the Provinces, 
Muhammadans and Hindus, must develop a national outlook if 
India IS to make progress, but the system of indirect election will 
prevent any such development There is substantial force in 
this cnticism * 

Fpdeiml Electi on to the Fe der al Ast emblv—is indirect, 
CH is E th rough the Provincial legislatures, h en ce no 
question of franchise for i t can_arisc 

’ The caie against indirect election 1$ aptly stated b> Sir Herbert 
Samuel ‘Of coune, e^ery system of election, in India or elsewhere, has 
iw disadvantages, whether it 1$ direct or indirect, and systems of no elec- 
tion at all have their disadvantages as well When you are deahng with 
a country in which 350,000,000 people have to be represented in one 
Parliament, the difScuhies, of course, must be very great, but the ques- 
tion IS, what u the alternative ’ Admitted that there are these difficulues, 
ought we to endeavour to overcome them or ought we to adopt an alter- 
native such as that suggested in the Bill * Does the Committee realise 
that each of these members of the Central Assembly is going to be 
chosen by a group of from five to eight individuals ’ Five to eight 
individuals meeting in a room are to choose the Members of Parliament 
. Such a system as thu has been unheardof in the 
*e history of the world Talk again about contact between the mem- 
V and his constituents being close * The contact in this case will be 
far too intimate, and no member of the Indian Legislature will be able 
to move a step without his consulting liu five or six patrons who are 
grouped in one of the Provinaal Legislatures to whom he owes his seat 
10 
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Ejectio n to the Council ol State is direct, and a special_fran 
chis e IS provided for it It Is to be based o n the franchis e 
for die existing Council of State, bro adening » so as to give 
the vote to about loo^oo persons. This franchise js, amofT^ 
other things based on very high property qu alificatio ns or very 
high assessment for income tax 


The Governor General mav at hmes find himself faced with a diffi 
cult Assemblv There ma\ be divittont of opinion, and crucial questions 
tnav ame Here in this counirv, a Parhanrenc Can be dissolsvd and thal 
is a great safegua d It gives a certain amount of control — necessary 
control — m regard to those who are popularly elected That is the great 
difference between our Constitution and that of France, and in our view 
It IS the supenont) of the British Constitution that there is the power of 
dissolut on in time of ertMs That power will siill exist in the Governor 
General of India, but what use will a dissolution be to him ’ Each metn 
ber goes hack to the five or sot people who elected him, and, of course, 
there will be no change and they will send him back Dissolution will be 
perfectlv futile, and tnembers will not have to go back to great 
Constitueneiei and face the irouhhs and penis of a new election 
They will go back to the room where they were elected, and 
they will be tent back again, and the power of dissolution will be a use 
less weapon in the hands of she Governor General of the day . ^ 

,*Taj Bahadur Sanni wroie ‘this system will lend to make the Centraf 
I Cegrslature a pale reflection ofThc*maJonl> orihe Provincial Te gisI^uW '*•- 
u 1 feel deeply' thal in making this decision we shall be conrnltlTng a grav» 

I error, not only for all the practical reasons I have given, but also because 
\it aff'Cti tnosc closely the whole psychology of the question The lapon 
derabies are the most important elements in this great issue The Indians 
want their country 10 be one unit Thev want their country to be visibly 
one great nation The mam achievement of British rule during the last 
two centuries has been that for the first time it has created a united 
India in some degree That is an unChallrngeabJe achievement of the 
Bntish connection, which ss welcomed by Indians of all shades of opinion 
Ihey want an Assembly which will represent India as such This 
IS not a measure which wiD secure the representation as such, a united, 
a single India, a great Nation standing visibly one and indivisible in the ' 
face of the whole world It will be merely a collection of represent* 
lives of ten or twelve different Provinces That it what the Indians do 
not desire and that is the chief and underlying reason why the CeniW 
Legislature should be directly created b/ an All India electroate and 
should be chosen on AJJ India Jssaes Should we endure such a 

Parliament in this Country ’ Would any European country endure it ’ 
(Parliammlary Debalei, March 6, 1935 ) 
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Provision as to Every member of eitlier Chamber has to 

Members of the take an oath or affi rma tion in l ieu there of, 

Leoisi^ture jjj jjjg prescribed toim, before taking his seat 

i' British subject swears to be faithful and to bear true allegiance 
to His Maje^ the King Emperor of India, and to discharge 
faithfully his duty as a member A Ruler of a State docs s o in 
h is capaci ty as a mem ber of the Chamber A subject of the 
Ruler of an Indian State swears similarly, except for the oatli 
of his alle^ncF, whrc h he owes, to-liis- Ruler * No pecQii_can 
be a member of both Chambers Rules made by the Governor 
General in his individual judgment provide for the vacation 
bj a. petsQtuvho is chosen a member of both Chambers of his 
seat m one Chamber or the other The seat of a member of 
eitlier Chamber who becomes subject to an> of tlie disqualiBca 
tions mentioned in the Act, or who by writing under his hand 
addressed to tlie Governor General resigns his seat becomes 
vacant Either Chamber may declare vacant Uie scat of any 
member who a bsents liimself_f rom all mecti ngs^foc-iLxty days 
thou t the perm i<sio n _of _ t he_Chamber In computing the 
period of sixty da}*s, no account shall be taken of any period 
during wh ich the Chamber is prorogued, or is_^adjourned for 
more than four consecutive da>s* 

A person is disqualified for b eing chosen as, and for being, a 
member of either Chamber (a) if he holds a ny ofhee of . p rofit 
under the Crown, not being mmistcnal office or membership 
of service of the Crown retained while servnng in a State, (6) 
if he_^is_oLun5Qiia d_mind and stands so de clared by a competent 
court, (c^ if he is an_un^s^a^ed insolvent, (d) if he has 
been convicted of offences in con nection^ith elections declared 
b^Tdcr in Council or by a hederai Act to disqualify for mem 
^^hip of the Legislature, unless such period has elapsed as 
■fna^ be speafied m tliat behalf by the provisions of that Order 
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or Act (f) if he has been co nvicted of any other offence by a 
Court in British India or a Federated State and sentenced to 
transportation or to imprisonment for not less_than_t\so_year? 
unle ss a j eriod of five years or such less period as the Govern^ 
General acting in his discretion may allow in any particular 
ca^e has elapsed since his release, (/) i f he as a caadidateJoi 
the Federal or Provincial Legislature, or as an election agent of 
any candidate, has iailed to !odgc_a.rcturn of election-expenses 
within tJie time and in the manner retjuired by Order in Council 
made under this Act or any Act of the Federal or Provincial 
Legislature unless five years have elapsed from the date by 
which the return ought to have been lodged or tlie Governor 
General acting in his discretion has removed the disqualifica 
tjon This disqualification does not taXe effect until the expira 
tion of one montli from the date by which the return ought to 
have been lodged or any longer period allowed by tlie Governor- 
General in his discretion No person is ca pable of b eing chosen 
a member of eitlier Chamber while he is serving a sentence of 
transportation or imprisonment for a criminal offence IVhe^ 
a penon bjTvInue of a conviction or a conviction and a sentence 
becomes disqualified under (J) or (c) and is at the date of the 
disqualification a member of the Legislature, his seat does not 
become vacant by reason of the disqualification unti l thre e 
months haie elapsed front the date thereof, nr if within tfiwe 
three months an appeal or pe^utiqnjor revision is filed, until that 
appeal or petition is disposed of, but dunng that pwiod he shall 
not vote ' ”” 

If_a jcrson_sits_or_yote?jn_<nher_Cham ber wh en he is not 
qualified or is <Ijsq^lified_for inembership_tliereof, or when he 
IS prohiBTied from doing so, under subsection 3 of Section 26 he 
IS liable in respect of each day on which he s o sits or votes^o 
a penalty of five hundred ni pew to be reco vMed as_a debt due 
to the Federation * " 
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PRmLEOEs The members of the L^ulature are gi\cn certain 
OF Members pri\ileg es. They are not^ bsolute privileges, but 
Irnited The members are assured T rccdom of speech m the 
ibgislature, subj ect to the proxisions o f the Act and to the rules j 
and standing orders regulating the procedure^ the Legislature^ 
No member of the Legislature is liable to a ny proceeding s m an> 
Court m re5pcctJ3(_any thing said or any vote gisc n by him in 
the Legislature or any committee thereof, and no person shall 
be so liable i n respect of the publication by or under the author 
u> of either_Chambcr of the Legislature of any report, paper, 
\otes or pro ceed ings Freedom of speech of course, d ocs no t 
include the right to publish_a speech whicl^ is libellous, apart 
from publication ordered by either Chamber Other privileges 
of members will be such as may be defined by Act of the Legisla 
ture and until so defined shall be the same as were enjo>ed b) 
the pre Federation Legislature N o Act ma> cojiferj or empower 
the legislat ure to confer»_pn_euhcr ji^hamber or_both_ Cham^rs 
si tting together. g c_on any committee or officer of the Legisla 
the statusj)f*<e<jourt, or anv disciplin ary-powcn other than 
a power to remove o r.eNclude-Dersons-infringmg^thcurules or 
standing orders, or othervsise behaving in a disorderly manner 
The Legislature, unlike the Bntish Parliament, has no power to 
purush'or convicVa person for an o ffence commiUcd within tlie 
four cornerT^of the^Le^lature However, provision may be 
made by an Act of theTedcral Legislature to inflict penalties, 
on conviction by a Court, on persons refusing to'give“evidencr 
or produce pape is,,and the Governor General In his individual 
judgment is_to_makc rul« regulating the attendance of persons 
who are or have been Civil Serv anG^ and^fegu arding -confiHSi 
ual matters fro m~di sclosure All these provisions apply to those 
ons who have the right to speak i n, or o therw ise ta ke part 
m die proce edings of, the Legislature ^ Members of either 
Chamber are toreceiv’e such salaries and allowances as may be 



THE NEW CONSTITUTION OF INDIA 


150 

determined from time to time by Act of the Federal _Legislature 
Pending action, they are to Be paid on the sa me scale the 
memberTof the former l^istature' , 

Ltonunivt According to l^isUiUve procedure, a Bill, otfir 
Pbocepure than a Finance Bill, may originate in either 

Chamber A Bill shall not be deemed to have been passed 
by both Chambers unless it has been agreed to by botli, 
without amendment or with such amendments only as 
arc agreed to by both Chambers Prorogation of the 
Chambers docs not involve the lapse of a Bill pending in^ e 
cesisiature J iie mssoiutjQn ol AsiembJv causes the lapse 
of any Bill passed by it whidi is pending in the Council of 
State,’ but does not affect a BtJl which is pending in the 
Council of State, but has not been passed by the Assembly 
If the Bill IS passed by one Chamber and rejected by the other, 
or if the Chambers have finally disagreed as to the amendments, 
and if It IS not presented for assent within six months after tts 
reception by the other Chamber (excluding any pertod of pro- 
rogation or adjournment over four days), the Governor Gene^ 
may notify his intention to call a joint sitting for the purpose 
of deliberating and voting on the Bill Generally such action 
will be taken on mmistcnal advice If the Bill relates to finance 
or to any matter which aflccts the discharge of the functions for 
which he is required to act m his discretion or his individual 
judgment, the Governor General, if he is satisfied that there is 
no reasonable prospect of the Bill being presented to him for 
his assent without undue delay, may notify his intention to sum- 
mon a joint sitting even jf there has been no rejection or final 
disagreement as to the Bill and even if the period of six months 
has not elapsed ITiis power is given to the Governor-General 
to enable bun to expedite legislation on vital matters Norm^yj 
the joint session takes place in the next session of the Legisia* 
ture after the expiration of six months from the date of thi 
J S 29 
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notification “of the intention of the Governor General, ^ 
but vshen the Governor General acts in his discretion or ir( 
his individual judgment the joint sitting ma^ take place 
the sime session In these matters the Gov ernor Genen) 
will act in his discretion After notification of Uie intention of 
the Governor General to summon it a joint sitting is com 
potent notwithstnnding tliat a dissolution of the Assembly has 
intervened since the notification die joint sitting questions 
are determined by a majonly of the members of both CInmbers 
present and voting \ Bill agreed and passed in die joint sitting 
slnl) be deemed to hive been passed by botli Clnmbcn At 
the joint sitting such amendments only may be made as arc 
necessary by lapse of time or ari'C out of amendments if any 
proposed by one House but rejected by die other The decision 
of the person presiding as to the amendments which arc ndmis 
siblc shall be final The President of the Council of State pre 
sides at the joint sitting ‘ 

\Shen a Bill has been passed by die Chambers it must be 
j resented to the Governor General for his assent The Cover 
nor General may in his discretion assent to it m His Majesty’s 
name, or withhold hit assent therefrom or may reserve it for 
the signification of His Majesty’s pleasure It is necessary fox 
the Gmemor General to take action on the prc'cntation of the 
Bill The Governor General may m his discretion return the 
Bill to the Chambers with a message for reconsideration in whole 
or m part, or may suggest amendments and die Chambers have 
to reconsider his suggestions without delay A Bill reserved for 
the signification of His Majesty’s pleasure shall not become an 
Act unless within twelve mondis from the day on which it was 
presented to the Governor General, the Governor General makes 
^^owai by public notification that His Majesty has assented 
rjiereto If no assent is notified die Bill drops Any Act 
assented to by die Governor General, and which has come into 
*S 31 
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force, may be disallowed by His Afajesty within twelve inontl^ 
from the day of the assent, whereupon the Governor-Genial 
must forthwith notify the disallowance, the Act becoming void 
from the date of such notification The legal effect of such'? 
disallowance is not stated in the Act, but there is no doubt that 
such disallowance does not invalidate acts done or actions taken 
while the Act \vas in force The assent to, or disallowance of, 
a Bill by His Majesty is expressed by Order m Council * Having 
regard to modern facilities of communication and consultation, 
It IS obvious that the penod of twelve months for th ^'3i^ llowance 
of an Act by the Croun is unreasonably long, but it ssas defended 
by Sir Samuel Hoare as a ‘ piece of constructive conservatism ” 
Fr^ANcuL* financial procedure « based upon the prm 

NlAmas ciple which is the foundation of a sound system 
of public finance, that no proposal for the imposition of ta* 
tion or for the appropriation of public revenues, nor any pro- 
posal affecting or imposing any charge upon those revenues, can 
be made except on the recommendation of the Executive It 
can only be made by the Executive The legislative procedurlT 
in matters of finance differs in India from that which exists in 
the United Kingdom There is in India no Annual Appropria 
tion Act, the proposal for the appropriation of revenues which 
require the vote of the Legislature being submitted to the Legis 
lature in the form only of demands for grants, and a resolutior 
of the Legislature approving a demand is a sufficient legal 
warrant for appropriation 

In every financial year the Governor General shall cause 
to be laid before botli Chambers a statement of the estimated 
receipts and expenditure of the Federation, called the “Annua’ 
Financial Statement,” showing the estimates of the sums re 
quu-ed to meet expenditure charged by the Act on the revenue^ 
of the Federation, and those required to meet other expenditure 
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proposed to be made from the Federal revenues separately, dis 
tinguishing expenditure on revenue account from other expen 
diture, and indicating the sums, if any, which are included in it 
because he has directed their inclusion as necessary for the 
due discharge of any of his special responsibilities ‘ 

The expenditure charged on the revenues of the Federation 
IS not submitted to the vote of the I^egislature, while the other 
expenditure is * 

The ^per\diture_chargcd-on the revenues o f th e Federation 
an d therefore exempt from the vote of the Legislatu re com 
prises (a) the salary and allowances of the Governo r Gener al 
anT other expenditure relating to his office for which provi 
sion IS made by Order in Council, (6) the Federal debt charges 
includin g interes t s inking fund char ges and red emption charg es 
and the cost of-j auiag^baaLand tK e serv ic e ji n d redem ption of 
d efat . (c) the salaries and allowances of mini5t£is_COunseIIors 
the Financial Advise r, the Advocate General Cluef Commis 
sionersj and of the staff of the Financial Adviser (d) the 
^rtfanes, allowa nces, a nd_Densions payabIe_to or in respect of 
judges of_the,J^deraL Court, andjhe.pcnsions of,Jligh Court 
judges, (e) the expenditure on defence, ecclesiastical affairs 
(up to forty two lacs of rupees exclusive of pensions), external 
affair s m so far as_t hc_Governor G^^l is required to act in 
his discretion, on tribal, areas, and on the administration of 
any other territory m the direction and control of which he i* 
required to act m his discretion, (/) the s ums payable to HiO 
Majesty out of-Federal revcDues.in_respect_of^he_ functions oU 
the Crown_in _it5 relations w ith.Indian.States . {g) grants fo^ 
the administration of any excluded areas m the Provincpr” 'Ai 
any sums required to sa tisfy any jud^ent, decre e or award of 
I- Court or arbitral tribunal, and ft any other expenditure 
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charged by^his-Act on Federal revenues* Whether any pro 
posed expenditure falls within the category of expenditure 
‘ charged on the revenues” of tlie Federation is to be decid^ 
by the Governor General in his discretion, and his decision*^ 
final * All these items of expenditure charged on the revenues 
of the Federation and not subject to the vote of the Legislature, 
constitute nearly eighty per cent of the Federal_expcnditurc 
But either Chamber is at liberty to discuss,* though not to vote 
on any of these charged” or reserved items except those affecting 
the Governor General and the expenditure in respect of the 
States ‘ 

All other expenditure must be submitted in_t he fo rm of 
demands for grants, first to the Federal Assembly an d thcreaftei 
to the Council of State The demands for grants can be re* 
commended, as already stated, by the Governor General only * 
Private members have no power-tQ.pTo pose ay expenditure 
or an increase in expenditure Either Ciiamber has power to 
assent to_or.ta.rcducc any_demand,_thc_/^5embly being fint 
consulted If t he Assembly has refused any demand, it tha^i’ 
not be submitted to the Co uncil of Satey unless thej3o«mor* 
General so directT' ^m)e'AsscInbl)^ha^ reduced the grant, only 
the rTduc^ amount sliall be submitted to the Council of State, 
unless the Governor General otherwise directs In the case of 
disagreement on grants* the Governor General summons a joint 
sitting of both Chambers, and the matter is settled by the 
decision of the majority of members present and voting Aftei 
the voting, the Governor-General audienticates by his signature 
a schedule specifying the grants made by the Chambers, the 
sums charged on the Federal revenues by tlie Act, not exceed- 
ing the sums shown in the or^nal statement, to which he may 
add sums not exceeding the amount originally demanded wfifiii 
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the Chambers ha\e refused or reduced a grant \%hich lie con 
siders necessary to enable him to discharge his special respon 
sibihties Tlie authenticated schedule must be laid before both 
r chambers, but shall not be ojicn to discussion or vote thereon 
This authenticated schedule constitutes the legal authority /or 
expenditure for the year’ If in any financial year additional 
expenditure becomes necessary, it is to be provided only by a 
supplementary statement of expenditure laid before both Cham- 
bers and subject to the same procedure as tlie original state 
ment * 


The Legislature thus has no co ntrol over So per C £nt pf-the 
Federal expenditum It”^as control over go per c enL.oL-tt, 
but even here if any grant 'is'rerused by the Legislature, and if 
m the opinion of the Governor General _i t_affects Ju&-jpcaal 
responsibility, he c an restore j( and include jn ch^chedule 
The heads of expenditure charged on the revenues of the Fcdera 
tion, and tliereby exempt from the vote of the Legislature, are 
not identical with or analogous to payments which vsould in the 
'Jnited Kingdom be described as Consolidated Fund Charges, 
and as such would not be voted annually by Parliament A^. 
comparison with them is both misleading and incorrect Thejs 
heads in India are much more comprehensive and absorb a subi 
stantial portion of the expenditure, and unlike the Consohdatea 
Fund Charges, they are not voted by the Legislature at all 
either under an annual Act or permanent Acts These items 
constitute permanent appropriations which the Legislature can 
not touch Apart from the items of the expenditure charged, 
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of responsibility the most effectne weapon under the British 
Constitution for making the Ministers responsible to the Legisla 
ture IS rendered ineffective 

The Legislature canMt^take the initi ative in th_e_case^f '3^ 
Bill imposing or increasing any tax, for reg ulating.the-borrow 
mg of money or the giving of any guarantee bj_the Federal 
Government or for amending the law regardmg-any financial 
obligations undertaken or to be und ertaken J iy thc_Federal Gov 
emment or charging expenditure on Federal revenues, or increas 
ing the amount of any such evpenditure ' Such a Bill must be re 
commended by the Governor General and it shall not be intro 
duced in the Council of Slate However a Bill or amendment 
shall not be deemed to impose evpenditure if it simply imposes 
fines or other pecuniary penalties or authonze> the demand or 
payment of fees for licences or fees for services rendered No 
Bill may be passed by either Chamber vvhich if enacted would 
involve expenditure from the Federal revenues without the 
Governor General 8 recommendations Thus the initiative in 
financial matters re^ts with die Executive This is in confonruty 
with the constitutional practice m Britain and the Dominions 
In financial matters both the Chambers are given co ordinaf 
and co-equal povvcrs* except that financial Bills cannot first be 
introduced in the Council of State Apart from other objections 
and solely on the ground of the nature of the composition of 
the Council of State it is felt that its financial powers ought 
not to have been either co-ordinate or co equal with those of 
the Assembly 

PxocEDVse As in the Legislatures of other countries each 
Ceverally Chamber of the Federal Legislature has the right 
to makej rulesJot-jegulatio g, Its procedure a n d the con duct of 
Its busin^ess It is, however, provid^ that theTlovernor Generaji 
after consultation with the President or the Speaker, as the case 
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may be, shall m his discretion make rules regulating tlie procedure 
in matters affecting his functions f>rtinrr >n -or 

m his indivic ^ual ludgme nt , for securing the timely completion 
£ ^'financial business , prohibiting me discussion of. or t hc .a*:k ing 
gl ques tions on, a nv-tnatte r connected with an Indian State o ut- 
side the Federal sphere, unless he considers that the matter affects 
Federal interests or a British subject, and has consented to its 
discussion or to a questi on being asked there on , prohibiting, 
save with his permission, discussion or questions on (i)the rela 
tions of the Crown" or the Gos^iior GeneraT"and any foreig n 
State or Prince , (it) matters {e\cept in relation to estimates of 
expenditure) connected with the tribal ar eas or an y excluded 
area, (111) action taken by him in his dis cretion in relatio n to 
proMncial affairs , and (it>) the pe nonal c^ 3 uct.oL.the Ruler 
of any Indian State or a member oTme ruling family thereof 
In the case of inconsistency between the rules made by the 
Legislature and those made by the Governor Genera), the latter 
shall prevail The Governor General, after consulting tlie 
^ esident of the Council and the Speaker of the Assembly, also 
makes similar rules as to the procedure in |oint sit tmgs^ndjcom- 
munications'Tjetueen the t wo Chambe rs obtaining therein 
provisions for the piirpos^ stated^bove as he in TTlnJiscretidh 
may think fit The President of the Council of State presides 
at the joint sitting of the two^hambers, andln his “absence any 
penon entitled under the rules to do so Until these rules are 
made, the rules of procedure and the standing ord ers of the pre- 
Federation Indian Legislature shal l be i n force, with such 
modifications and adaptations as may be made by the Governor 
General m his discretion Al l proceedings in the Federal Legis- 
l ature shall be cond ucted in tKe English language, bu t the rules 
JS^procedure ot ea<iti Vjhamber and those with re^ct to joint 
"sh mgs must permit persons unacquainted, or not sufficiently 
acquainted, with the English language to use another language > 
*S 39 
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Apan from th&>e powers ol making rules for specified pur- 
poses the Governor General ts also empowere d to prevent dis 
cussion in the Legislature in some cases If h^m his-riiyrretirin- 
certifies that disciwion of anj Mf or any clauses or ^endme^ 
thereof would affect the dtschai^ of his speciaI_mponsibilit) 
for the prevention of any grave menace to the p»ce or tran 
qtullm of India or any part thereof, lie may m hi3_discretion 
direct that no proceeding* or no further proceedings, relating 
to tfe Bill, clause or amendment be taken and effect shall be 
eiv^n Ki the direction Any ‘uch direction ii mandatory,' but 
it shall not be given unless in the judgment of the Governor 
General the public discussion of the Bill or amendment would 
Itself endanger peace and tranquiliitv ’ 

This the freedotn given to the Legulature to regulate lO 
procedure b) its own roles <5 in practice curtailed b\ the powe r 
given to the Cov -emor-Ceoeral t o nuke ru l e» m respect oT~~ 
matters for which he hai‘'speoarre<ponsibilit> Not only this, 
but in the case of an> inconsistency, rules made bv him over 
nde rules made b> the Legislature. Sue)] provisions are abscr^ 
in the Bnttsh and Dominion ComiiruLons Moreover, the 
power of the Governor General to prohlbiudiscussion in the 
Legulature, a power unknown to the Bnii^ and the Dominion. 
Coiutitutions, u a senous curtailment of Vhe freedom of the 
Legulature 

No discussion u allowed with respect to the conduct of an> 
judge of the Federal Court or a High Court \ia the ducharge of 
his dutlCT"® Thu'pfovuion is made to secure the independence 
and impartiality of the Judiciary The Courts have no juns — 
diction to question the vabdity of any proceedings in the Legisla 
ture on the ground of any alleged irregularity o f pjoced ure 
Similarly, no officer, or member of the Legislature m wbi^ 
powers are vested for regulaimg procedure or the condu<-t"^ 
business, or the maintenance of order, in the Legulature « sub-' 

*5 <o * 0«/t Icstnnnrot of Initructions, XXIX. 
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ject to the jurisdiction of any Court in respect of his exercise of 
those powers 

The oUier nghts of the members of the Legislature arc the 
same as under the existing Legislature Tlicy have the right 
of asking questions and supplementary questions and also of 
moving resolutions on matters winch arc within the sphere of 
the Federal Legislature or on matters of public interest They 
have also the nght of moving motions for adjournment to discuss 
any matter of urgent public interest All these rights have 
already been discussed ‘ 

POWE., s.liialiom may arise m iihich cyccumc 
OF THE action by the Governor General may not 

Governor General suffic e for the dut ducTiar^ of hlSTpcCial 

responsibili^ He_i^ therefore entrusted with legislative powers 

in case of emergency and in the event of the FaTIure of the C on 
stitutionaljaachinery 

OimiNAvciiJ)y.i>.0 " Legislature is not in session, and 
Recess of the the Governor General is advised by his 

L^islatvrb Ministers uiat_circumstanccs have arisen 

which require jiTUnedia te action he m ay promulgate an ordin 
ance* But if the ordinance is one ivhich, as a Bill, would hate 
reqiured his previous sanction for its introduction, he is to 
exercise hu^dividual judgment ,~and_he_ must not pro mulgate 
any such ordinance except under instructions from His hfajesty, 
if had i t_ been _a Bi ll he would have been bound to reserve for 
the King* Any such ordinance ts txwd to the cxtenT'to which 
It makes any provision which would be beyond the competence of 
the Federal Legislature Such an ordinance has the same force 
and effect as an Act of the Legislature, but it must be laid before 

^ *See pp 132 4 

* S 42 

*Thu rule applies to measures mconiistcnt with Acts of Pari a _ 
ment derogating from the powers of High Courts m a substantial degre^ 
or likely to violate the rules against discnmination 
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the Legislature when it meets, and it ceases to operate at the end 
of SIX weeks from the reassembly of die Legislature unless resoJu 
lions disapproving it arc passed by both Chambers before then 
It may be disallowed by His Majesty like a Federal Act, ar^l 
may be withdrawn by the Governor General at any time 
Ordisa^ces matters where the exercis e of his discre ^ 

AT ANY Tims tion or mdivtdual nidgro ent is invo lved, the 

WITH RtspfcT TO Governor General may in his discryion 
CiRTAiN SvBjECTs promulgate the requisite ordinance,* which 
shall be in ope ration up to stx months but may by a subsequent 
ordinance be extended for another six months Such an ordin 
ince has the same force and effect aCan Act of the Legislature 
It may be disallowed by the King or may be withdrawn by the 
Governor Genera » any lime K it is an ordinance extend 
ing a previous ordinance it shall be communicated forthwith to 
the Secretary of State and shall be laid by him before both 
Houses of Parliament If the ordinance is beyond the legislative 
roiopetence of the Federal Legislature, jt u void to that extent 
OovasNOB Oi«*Ats addition to his emergency powi^i 

Acts is of legislation, ifjhtjCovernor-Generaf 

c»co«.««<a. com«iei 5 ,tlat,jn.jiiautr!.where tht 
exercise of his discretion or individual judgment is concerned, 
special JegisIatiOn is essential for the purpose of enabbng him 
satisfactojily to discharge hisTuncimns, he may explain the cir 
cumstances to the Chambers by message, and enact forthwith 
permanent legislation as a Governor General s Act , or he may 
send to the Chambers a drali Bill and enact it as a Governor 
Generals Act'a .mont h. later, after com Tderrngjany a^ress pre 
sented to him by either Chamber with reference tojt Or su'fgest 
ing amendments A Governor General s Act has the same force 
and effect as an ordin ary Act, isjubject to_dj5airowan^by the 
King and is void to the extent to^hich i^js^yond the le|fs 

’S 43 Drafi Iiutrunient of Instmeiiotu XXVIi 
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after another, t he proclamation ceases to have effect a t the 
end of that penod, and the Rovemment shall thenceforth be 
tarried on in accordance with the terms of the Act, subject to 
any amendment made by Parliament, and also subject tS^the 
restnctions of Schedule 2 as re gards the changes w hich may 
be m ade witnout aHecti'ng the aaassion o f the States_ Anv law 
nm 3 e by the Governor General in the exercise of his power 
under a proclamation shall continue to have effect for two yean 
after the date of tlie e xpiry of that proclam ation, unless sooner 
repealed or re enacted by Act of the appropnate' Legislature, 
Federal or Provincial as the case may be In the exercise of 
his power to issue proclamations, the Governor General shall 
act in his discretion He is thus given absolu te power m this 
matter The only check 1$ that of Parliament, which is to be 
acquainted witii his action antf with the terms of the proclama 
tion, which It may revoke The onus is also on the British Parlia 
menC to detennine how far it will permit the operation of the 
suspension of the Constitution Moreover, the Goverrunent of 
the Federation cannot be earned on beyond three years uj^et 
proclamation Government under proclamation is only govern 
ment under emergency or abnormal conditions, which do not last 
for a long time, generally not for three years If they do, they 
cease to be emergency or abnomul conditions, and acquire the 
nature of normality and should accordingly be recognized by the 
amendment of the Constitution m a manner consistent with the 
scheme of the Act It may be noted that the time limit of three 
yean has been fixed at the instance of the States 

These powers — extraordinary powers — of the Governor 
General are unknown to the Ontuh and Dominion Constitutions 
It IS true that the Executive m Great Britain as well as in the 
Dominions has extraordinary powers in case of emergency, but 
those powers are necessarily exercised by the Crown on the ai^nce 
of the Ministry Such powers are indispensable for the safety 
and security of the State, but they are to be exercised by a 
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Ministry which is responsible to the Legislature Under the 
Indian Constitution, all these powen, except that of issuing 
mj^nances when the Legislature is not in session, are to be 
ii- rciscd by the Governor General in hw discretion, an d not on 
th^advice of Ministers Government by ordinance is hotv 
ob^LtC”in Great Britain, but under the Indian Constitution 
there is elaborate provision for the promulgation of dilTerenl 
ordinances under different circumstances Tlie Governor 
General is -aufficiently equipped with extraordinary emergency 
powers, not only executive but also Icgulative In addition he 
IS also given power to enac t permanent legislation the most 
unusual provision in the worI3 As if these provisions are not 
suffiaent and effective he is further empowered to act in case 
of the failure of Constitutional machinery In a Responsible 
Govenjment the right of the executive head is to secure govern- 
ment m conformity with the wishes of the people In other 
words his duty is to bring about harmony between the Jegaf 
sovereign and the political sovereign and for this purpose he u 
d with the power of dismissing his Ministers, and in tht 
last resort dissolving the Legislature with a view to obtaining the 
verdict of the electorate Once the verdict of the electorate 


IS conclusively expressed, the executive head has to accept it 
even if it is against his opinion There is no provision for the 
suspension of the Constitution Under the Indian Constitution, 
all the emergency powers arc provided, nof with a view to climin 
atmg the disharmony between the ^cgal sovereign anJllie politi- 


cal sovereign, but to prevent the Legi slature from co crcing-the~ 

Government i nto a course of mndnet— which the G overnor 

General may think unjustifiable according to the provisions and 


, the policy of the Act, and to enable the Governor General to 
^ ^ the constitutional machine nn tlie rails Thus the extra- 
^*^dmary powers given to the executive head originate and 
find their justification in grounds which are not the same as: 
those in other Constitutions 


CHAPTER IX 


PROVINCIAL AUTONOMY OR RESPONSIBLE 
GOVERNMENT IN THE PROVINCES 

t Ttte GolE«^ofts Pxovuices of Brjhsh_Indja_are jnadt- 

P»oviscES the Jedeiatmf units unde r the A ct The 

boundaries of these Provinces have not been decided by any 
physical, geographical, linguistic, or ethnological considerations, 
but were fixed in the process of the conquest and consolidation 
of British India in accordance with administrative convenience 
It u admitted that some of the Proimces require re distribution, 
and provision for that purpose is made in the Act, under \ihjch 
two new Provinces — Orissa and Sind — have come into existen^ 
The Province of Orissa is formed from part of the terntory rf 
the old Province of Bihar and Orissa, part of the Central Pro> 
Vinces, and part of the Madras Presidency inhabited by the 
•Onya people Stnd is separated from Bombay Presidency 
Burma ceases to be part of India The term ‘ Province” m 
this Chapter means a Governor’s Province ' There are .fileyen. 
•Goveinors*. Ptovmces^. namely, Madras, Bombay, Bengal, the 
United Provinces, the Punjab, Bihar, the Central Provinces and 
^rar, Assam, the North West Frontier Province, Orissa, Sind 
and other Gosernors’ Provinces may be created under the Act 
which authorises such creation by Order in-Council after con 
sultation of the Federal Executive and the Legislature and ^ 
authorities of any Province affected* 

Berar,* though under the sovereignty of His Exalted High 
ness the N«am of Hyderabad, is to be administered togethe 
»S 46 *S ajo. 5S 47 
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■with the Central Provinces as one Province,’ under an^greement 
between the King Emperor and the Nizam 

For the purposes of the Act, therefore, British India includes 
and saved as regards any oath of allegiance, Beran sub 
•jects are to be treated as British subjects, and tlie provisions with 
respect to the qualifications of the voters for the Provincial Legis- 
lature of the Central Provinces and Berar, or of the voters for 
the Federal Legislature, are tlie same, subject to the agreement, 


^The territory of Berar n over 17,000 square mi2«, with a population 
of about 33 lakhs Its administration as part of Bntid)»India dates back 
to 1833 when the then Nuam mortgased it to the East India Company 
in payment of the cost of the Hsderabad fnil>tar\ contingent ^Vhen 
Lord Cunon visited H'yderabad in 1903, he persuaded the Nizam to 
enter into a new agreement which leaHirmed the Nizam s right over 
Berar but leased it in perpetuitv at an annual rental of 33 lakhs instead 
of the indefinite assignment to the Government of India, then m existence 
Berar, which up to igo3 had been administered separately, was added 
Co Che General Provinces and the contingent became piirt 

of the Indian Array 

A new agreement between His Mayesty and ihe Nizam is substituUon 
for the agreement of November 3, 1903, was signed on October 24 193S. 

lu agreement reaffirms the sovereignty of the Nizam over Berar Hence, 
fonh the Nizam and his successors will be known as Hu Exalted High 
ness the Nizam of Hyderabad and Berar The Heir Apparent is 
granted the title of ' His Highness the Pnnee of Berar "nie Kizam 
has the tight to be consulted m connecuon -with the appointment of the 
Governor of the CrnCral Provinces and Berar, to fly his flag alongside 
the British flag in Berar, to confer Hyderabad titles on Berans, to hold 
Durbar in Berar, and to maintain an Agent at the seat of the Central 
Provinces Government No objection will be raised by Hu Maiesty to 
the ffhuCIia being read in any mosque in Berar in the name of the Nizam,^ 
His Majesty continues to pay the Nizam the sum of Rs 25 lakhs per 
annum as under the agreement of ig02 The Governor of the Central 
Provinces and Berar, in dedanng his assent in His Majesty’s name to 
any Bill of the Legislature of the Central Provinces and Berar, applying 
to Berar, and in notifying His Majesty s assent to any such Bill reserved 
for the Grown, shall state that the assent to the Bill m its application 
t'^'^erar has been given by virtue of the assent by H E H the Nizam 
> le provisions of Section 6 of the Government of India Act, 1935, do 
not apply to the agreement, nor shall the jurisdiction of the Federal 
Court extend to any dispute arising thereunder This agreement is to 
have effect whether the Nizam accedes to the Federation or not 
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as those in the Central Provinces If the agreement for the 
administration of Berar ceases, His Majesty in Council may mate 
any necessary adjustments and consequential modifications in 
the provisions of the Act relating to the Central Provinces 
3 The Proviscwl fifteen administrative units in exist 

Executive ence before 1919, each of the three Prcsiden 

HisToaicAi oj Bengal, Bombay, and Madras was 

administered by a Governor and a Council of three members, 
•who were mostly members of the Civil Service In case of 
emergency, the Governor overruled his colleagues, but other 
wise the decisions were those of the majority These Governor 
ships were held by men whose experience had been m the field 
of British politics In four Provinces, there were Lieutenant 
Governorships, which were held by the senior members of the 
Indian Civil Service They gosemed these Provinces either with 
or without the help of a Council There were three Provinces, 
which were governed by civilians called Commissioners, as mere 
agents of the Government of India The remaim ng units jiere 
under the direct control of the Government 0/ India The 
j Government of India Act of 1919 converted six more of the 
fifteen units into Governors’ Provinces, and left the others in the 
same position as before The executive system introduced m 
the Govemon’ Provinces under ibe Act of 1919 was known 
Pya rebY. Under this the Provincial subjects (the sphere of 
the Provincial Govemment) were divided intojransferred-Subi. 
jects and reserved subjecis^fThe first group was administered 
by the Governor acting snih his Ministers, the second by the 
Governor m Council The members of the Gosemor’s Counal, 
who did not exceed four, and of wdiora at least half were 
Indians, were appointed by H15 Majesty^ One at least of these 
members was a person who had been for not less than twelvav 
years in the service of the Crown m India Th_e_GoyeniDr 
sided at meetings ofjhe Executive Council, where ordmaaJy the-" 
decisions of the majority prevailed, though the GovemorJud, iH- 


PROVINCIAL AUTONOMY 


167 


the event oLcquality o£ votes and m certain circumstances, the 
righ t to over ride his Councillors. The Ministers vvere chosen 
by the Governor from the elected members of the Provincial 
f ^^slative Council They were not members of the Executive 
Council, but for the purpose of convenience the Executive 
Council members and the Ministers met regularly under the 
presidency of the Governor to discuss matters of common in- 
terest The reyonsibiUty for decisions rested upon the Gover- 
nor m Council or the Governor advised by his Ministers, accord 
mg to the subject "niere was a joint purse for bolli classes of 
subjects, hut the requirements of the reserved subjects had 
priority over those of the transferred subjects The Governor 
was required to be guided by the advice of his Ministers in re- 
lation to transferred subjects unless he saw sufficient cause to 
dissent, m which case he might require action to be taken other- 
wue than in accordance with that advice Ministers held ofEce. 
at the Governor’s pleasure, but the financial power of the Legis 
lature gave the latter the roearu^f influencing ministcnal policy 
3 Jie Executive members, though ex -officio members of the Lcgis 
Mature, were independent of it, and m practice were appointed 
for a fixed period of five yea rs The Provirtcial Gosemments 
were under the general control and supenniendcnce of the Cen- 
tral Government, and in certain matters under its direct control 

Hu s -du a l-ot-dyarchical system was_not successful Apart 
from giving opportunities to some Indians for traimng in the 
system of Parliamentary Government, its working for sixteen 
years did not result in any substantial achievements 

The pRoviNQAL Executive under 

Under the Government of India Act of 1935, the Provin rf-v^ 

, ^ we have already seen, are transformed into autonomous politi- 
<al units legally deriving their authority directly from the Crown 
iThc-whole basu of the Provincial ExecuUve jander the Act of. 


tE Act of io^s 
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•935 •* ^ fundamentaf departure from that under-the-AcUiLi 9 ]^l 
Dyarchy is abolished and full Provincial Autonomy is jntro^j 
duced The Pmvinaal Executive is made responsihle-to-Jbe- 
Legislature^ The Act vests the whole power and authority"^ 
the Provinces in the Governor himself, as the representative of 
the King It provides him with a Council of Ministers to aid 
and advise him in the exercise of any powers conferred on him 
by the Act in the whole sphere of Provincial government, except 
in relation to such matters as are left by the Act to_h u_y)le 
discretion and those matters in which he has special respon 
sibHilics In matters which are in his sole discretion, he need 
not consult his Ministers, and in matters in which he has special 
responsibilities he need not necessarily act according to the 
advice of his Ministers ' To this extent, Responsible Govern 
ment is restricted Legally, the Governor’s “special responsi 
bilities” indicate a sphere of acuon m which it is constitutionally 
proper for the Governor, after receiving ministerial advice, to 
signify his dissent from it, and even to act in opposition to it 
if, in his own unfettered judgment, he is of opinion that t^ 
circumstances of the case so require This is the scheme of tSr 
Provincial Executive The Province being a legal entity and a 
federating unit, its head, the Governor, derives his authority 
directly from the Crown, and he occupies the position of a con 
stitutional head representing the Crown in the Province with 
full responsibility for the Government of the P/ovince 
Governor The executive authority and government of the 
Province is vested m the King and is exercised on behalf o( 
His Majesty by the Governor, either directly or through officers 
subordinate to him* TtcjCovemor of a Province is_appointed- 
by the King by a Commission under the Royal Sign-Manual, 
His^ffice is consb tuted by Letters Patent * His salary is 

> Initniment of Injtructions, CUuse VlII 

• S 49 

• For the contents of the Letters P«ttnt see Appendix A (ii) 
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b> the Act Allowances for expenses of equipment,' tra\elling 
allowances, and other allowances enabling him to discharge con 
\eniently and with dignity the duties of his office, including 
'jease allowances, are fixed by the King m Council* Customs 
privileges for him are fixed by Order in Council An Acting- 
Gosemor is entitled to the same salary, the same allowances an^ 
immunities and pnvaleges as the Goscrnor* Ml the<^e sums 
salaries and allowances are charged on the revenues of the 
Province * 

The executive authority of the Province extends to all matters 
on which tlie Provincial Legislature has power to make lav« 
These powers are clearly laid down and defined' 

At present the Covemon of the Provinces, except those of 
hfadras, Boenbav and Beneai, who are appointed from amongst public 
men in England, are appointed from the senior members of the 
Indian Civil Service Having regard to the powers and position of the 
Governor under the new Contutuuon, it u essential ihat he should be 
a person with vuion and imagination The suggrsuci ha, been made 
that a Civilian, however efBcient for administrative puiposes, is never* 
fheless, from his very training and experience, not the proper person 
' o hold the post of Governor Moreover, before Apnl i, 1937, the 
Provincial Govemon were appointed from the members of the Central 
or Provinaal Executive Counols These Execuuve Councils are now 
abolished, and the highest administrative post which a Civilian will 
occupy IS that of Secretary to the Government It is inexpedient to 
appoint a Secretary to the Covxmmeht as Governor of a Province Many 
people feel that the Provincial Governors should be appointed from 
public men in India 

v' * An Order m Council vssued on December 16, 1936, fixes the allow- 
ances and pnvileges of the Governors It is enough to state the pro- 
visions as regards the Governor of Bombay He is entitled, without 
payment of rent or hire, to the use of his ofHaal residences and official 
railway saloons and nver craft and aircraft, and of the motor-cars 
provided for his use, and no charge is to fall on him personally in respect 
of the maintenance thereof His leave allowance is Rs 4,000 per month, 
which may be increased bv the SecreUry of State to Rs 5,500 per 
'"Z^Snth for special reasons If he js resident in Europe when appointed 
•'le IS to receive £2,000 as equipment allowance and up to £400 as 
travelling allowance on appointmeot He is 'also to receive Rs 23,000 
as maximum allcrwance for the renewal or furnishing of official residences 
*S 304 aSch 3 'S 49(3) 




consultation wih"'[he person who, in his judgment is most 
likely to command a stable majority m the Legislature, thosei 
persons (including so fat as practicable memfeeiTTjf-tiBportafit 
minority communities) who will best be jn a pwition collec 
‘Sec 50 



PROVINCIAL AUTONOMY 


ti\ely to command the confidence of the Legislature In so 
acting, be shall bear constantly m mind the need for fosterin g 
a sen<e of ]Oint rpsonn^Tbility among hts Ministen” * There is 
O statutory provision for the collecinr nr jomt-rcsponsibihty 
bf the M inisters Even under the English Constitution, it is 
only a convention, and it is difficult to give cfTect to conventions 
by a provision of the Act Hovxever, the Governor is directed 
under the Instrument of Instructions to keep m mind this con- 
vention 

A Minister who for any period of six consecutive months is 
not a member of the Legislature ceases to be a ^linister. The 
salaries of Ministers are fixed by the Legislature, and until so 
fixed shall be determined by the Governor* The salary of a 
Minister shall not be vaned dunng hu term of office The 
question whether any, and if so what, advice was tendered by 
Ministers to the Governor shall not be inquired into tn any 
Court In choosing summoning and dismissing Ministers, and 
in determining their salaries, the Governor acts, in his discretion * 

It IS clear from these provisions that spme of the features of 
>1 arliamentary Government are given effect m the Constitution 
Mimsters_must be members of_ the Legislature The advice 
tendered by them cannot be inquired into Their choice, sum- 
moning, and dismissal are m the discretion of the Governor 
CThe only significant provision which is a departure from Parlia- 
mentary Government is that the salaries of Ministers are not 
to be varied during their term of office and are not to be vtated 
by the Legislature This provTsion negatives the very idea of 
re<!ponsibi!ity_ Secondly, the direction to the Governor to have. 


^ Instrument of Instructions, VIII 

x/* In seven Provinces which have Congress Mmistnes the salar> of 
^linistrr is fixed af Rs 500 a month He also gets a monthly 
yi. oWance of Rs 100 for house rent and Rs 150 for a motor car Even 
in the eighth Provinre— Sind—which has a Non Congress \fmistrv, the 
salarv of every Minister is now fixed at Rs 500 a month 
»S 51 
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due regard to the jntfrwtt <rf-jninf>rities in the formation of h is- 
Ministry IS also inconsi<icnt mth mmisteTial responsyaibtyj 
SpT w l'^ in the exercise of h« functions, the Cover 

Responsibilities nor has the following special respwnsibihties^ 
OP GoviRNoa jjjg prevention of menace to the peace 

or tranquillity of his Province or any part thereof, (i) the 
safeguarding of the legitimate interests of minonties, (/) the 
securing and safeguarding of the rights of cjvil servants past 
and present and their dependants, {d) the securing in the 
executive sphere of protection against discnmination , the 
securing of the peace and good government of areas declared 
to be partially excluded areas, (/} the protection of the rights 
of any Indian State and the rights and dignity of the Ruler 
thereof and (g) the secunng of the execution of orders or dircc 
tions lawfully issued to him under Pan VI of the Act (Adroinis 
trative Relations) by the Governor General m his discrctionj 
The. Governor of the Central Provinces and Berar has-Xbe<furthec« 
special responsibility of securing that a reasonable shar&xf the> 
revenues of the Province w expended in or for the-. henefit-c^ 
Berar The Governor of a Province sn winch there, , is art 
excluded area is to secure that no action of his m revpectjif such- 
an area w preiudiced by other actions Any Governor acunf 
as Agent for the Governor General has the special responsibility 
of secunng that rx> action is taken inconsistent with his agency 
functions The Governor of Smd has the further spenaLre?.,- 
ponsibility of securing the proper administration of the Lloyd 
Barrage and Canals Scheme In the exercise of his specialjSl 
ponsibility, the Governor will act in his individual judgmentjs 
tojhe action to be taken * Under responsible government, in 
Instxvweivt or iheory, all executive power is vested in the 
Instructions hgaj of State, die King, but by consU 
tuuonal usage and practice, the powers possessed in legal theof5 


»S 52 
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b> the So%ereign ha\e come to be exercised almost entirelj on 
tlie ad\ace of Ministers possessing for tlie time bemg the confid- 
'■•'ce of Parliament (Tlie ingenious and com-enient adjust- 
uent of the legal frameuork through successne stages of it««>^ 
political estilution has gi\-en flexibiht> to the English Constitu 
tion To imprison constitutional usage and practice \snlhm the 
four corners of a written Constitution is to run the nsk of making 
It barren for the fuiur^ Tim was realued the framers of tlie 
Dominion Constitutions and thc> recognized the inapplicabilit> 
of the sshole bod) of English doctrine m its most highl) 
des'eloped form to their neis States Recourse iras therefore had 
to another deuce, no less fievible for the purpose of indicating 
to the Goienior General or Governor how far in the exerase 
of tlie e\ecuU\-e povNcr he was to regard himself as bound b> 
English precedent and analog) This is the Instrument of In* 
structions The Dominion Constitutions necessanl) embod) 
mudi that is still regulated b) usage and custom in the Umted 
Kingdom, but die Instrument of Instructions was preserved in 
‘■'rder tliat evolution might continue wnthout invoking an)'’ 
cliange m the legal framework of the ConsUluUon itself This 
facilitated development in the Constitutions based upon the 
English model, without doing violence to existing forms of 
government, in harraonv with the political circumstances of the 
time The Instrument of Instructions enabled tlie Dominions 
to evnive and realize Responsible Government without altering / 
the legal structure of their Constitutions ’ 

The^eneral scheme of the Indian Act is that the Governor 
is to act on the advice of his Ministers . In certain circumstances, 
however, the Governor, in whom the execuUve power of the 
^^vince IS reall) viested, has to exercise on his own responsibil- 
> -ts powers which elsewhere and under other conditions are 
^exercised on the advice of Ministers To this extent there is a 

* 7 P C pD 



174 


THE NEW CONSTITUTION OF INDIA 


modification of English constitutional practice In the absence 
of these special circumsiances, the Governor might have been 
given a wide discretion to act upon his own responsibility whm 
the circumstances seemed so to requite In accordance witfl 
Dominion precedents the Instrument of Instructions might 
have specified certain particular matters with regard to which 
the Governor was to exerase his own discretion whatever the 
advice of his Ministers might be But the Act introduces a new 
method for which there is no precedent ' It provides that the 
Governor is to have special responsibilities for certain specified 
purposes and the Instrument directs him where m his opinion 
one of them is involved to take such action as he thinks that the 
circumstances require even if tins means dissenting from the 
advice tendered to him by his Ministers while in other matters 
he will be guided by their advice The Instrument of I nst nic 
tions is penerally a prerogative document, but the instrument ot 

Instructions issued lo the Governors of the ProvmcpsJi 

w ith the approval and sancLbn ot Parliament The Instru 
merit contains instrucUdRs 'ind direcnons to ttic Governor as 
how he IS to exercise his discretion and how he is to act where 
his special responsibility u concerned It embodies the con 
ventions or understandings of Responsible Government as re 
gards the relation of the corutitutional head with his Ministers; 

The Secretary of State is required to lay before Parharpenf 
the draft of any Instructions (including Instructions amending 
or revoking Instructions previously issued) to be issued by His 
Majesty to the Governor of a Province, and no action on it can 
be taken except in pursuance of an address presented to His 
Majesty by both Houses of Parliament asking for the Instru 
ment to be issued The validity of anything done by the Cover 
nor cannot be questioned on the ground that n was not done iW 
accordance with the Instrument of Imtruciions issued to hiin/ 
(Expressed m the simplest terms Instruments of Instructions 
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arc letters issued by His Majesty to tlie Goxemors of Uie Pro- 
vinces on tlicir appointment. These documents are intended to 
be the %cry bretth and spirit of the Constitution embodied in 
rV^islatJOn 'Die> -interpret tlie spirit in which tlie Constitution 
«nould be worked, thc> arc intended to breathe life into tlie 
dry_bones of a Icgislatne enactment Hie Instruments, in other 
words, furnish lubrication for tlie constitutional machinery 
Tlic> pro\idc floNibility where legal ngidiiy might lead to diffi- 
cullies and possibly to deadlocks They indicate the way m 
which die Gotemors should dischai^e tlieir duties As tlicy 
arc \ital to die dc\clopment of responsible govTrnmcnt, they 
must have Parliamentary sanction ) 

All die Instruments to die various Governors arc in identical 
tcrms__ Tlicy do not direct or advise Governors to take any 
action outside dial permitted by die Act The Instrument 
could not counsel a Governor lo adopt a course if die Act forbade 

It, and It is not aj cgal documei\^_jalucli_caa-bc.anlcrpttlcd m 
Courts It IS only a mcdiod of placing on record die duties of 
the Crown’s Rcp rcscn tTtivc, which couid not prepay "be enjoined 
*ipon hlrfTby'Ttatutc (.The combination of die ngiditj of the 
section s ol die'Ac t introducing Proymcial Autonomy, and, die 
flexibility of-thc-lnslrucuom, which can be a mended by an 
address presented to the King by boU>_House5, is expected to 
produce^ the system of diccks and balances, and ab ove nil die 
blessed spirit of continuity from one a^inistralion and genera- 
tion to another, which arcTcatureTof die British Constitution’! 

Tlie procedure m issuing die Instrument of Instructions to 
the Governors is un^sutl, as it requires Parliamentary approval 
and sanction Generally its framing is a matter of high preroga- 
tive and vMthin the executive sphere, but in die case of India 
Parliament is asked lo share with die Executive the responsibility 
,•^1 advising the Crown* 

Butter j speech in the House of Commons. 

* See also page 118 
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IVnder the Instrument of Instructsons, the Governor js to do 
all he can to fit all classes of the population to take their proper 
place in the public life and government of the Province, to 
secure minonties a due share of appoinCrncnts, to protect citTj 
servants from inequitable treatment to prevent measures which 
would discriminate though not in form discriminatory, and to 
avoid interference with the rights of the State^ In case of 
doubt as to the existence of any particular State right, the Cover 
nor IS to refer to the Governor General who, as the Representa 
live of the Crown in relation to the States, will determine the 
extent of such alleged ri^ts The Governor of the CentraLPrO'- 
vmces and Berar is directed to see that a reasonahle-share-of re 
venue is expended m or for the benefit of Berar If the Governor 
is in doubt he shall if he deems it expedient, fortify himself with 
advice from a body of experienced and unbiased persons whom 
he may appoint for the purpose of recommending what changes 
in policy would be suitable and equitable ’ Hg is als o direc ted 
to have due regard in the adnunistraCion of Berar to tbe-corn^ 
mercial and economic interests of Hyderabad. The Governs 
has also to keep the Governor General informed of matters affecr 
ing irrigation in view of the power of the Secretary of State to 
require the employment of officers appointed by himself ( The 
Governon have the right to correspond with the Governor 
General on all issues affecting Federation The Act does not 
as in Canada, prevent their direct relations with the Secretary 
of State^ 

When the Governor exercises the executive authority of the 
Province vested in him m his discretion or m his individual 
^ judgment he is under the general control of, and ha* to comply 
with such particular directions if any as may from time to time 
be given to him by, the Governor General in his discretion ' The 
validity of anything done by a Governor shall not be called'w' 
question on the ground that he did not act m accordance with 
*S 54. 
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these directions The Governor General has to satisfy himself 
that his directions do not require the Governor to act m a 
manner inconsistent ivith any Instrument of Instructions issued 
^'jhe Governor by His Majesty* The duties of the Governor 
:^V0CATE General include Uie appointment by him of an^ 
FOR Province Advocate General for the Province, being a 

person qualified to be appointed a judge of a High Court It 
IS the duty of the Advocate General to give advice to the Pro- 
vincial Government upon such legal matters, and to perform 
such other duties of a legal character as may be referred or 
assigned to him by the Governor He performs the functions 
performed m Grea Britain by the Attorney General, but he has 
no political affiliation with the Ministry He holds office durmg 
the pleasure of the Governor who fixes his remuneration In 
exercising his powers with respect to the appointment, dismissal, 
and remuneration of the Advocate Gener , the Governor ts to 
exercise his individual judgment !•' • er words, in these 
matters he has to consult his Ministers, but the final decision v 
rests with him The Advocate General has a nght to address 
■* 7 !th the Chambers of the Provinaal Legislature * 

In matters of law and order, the Governor has special powers- 
He has to exercise his individual judgment witli respect to any 
proposal for the making or amendment of any rules affecting 
the Police, civil or military, unless such rules do not affect the 
organi2ation or discipline of that force * 

He may also, if he thinks that the peace or tranquillity of 
the Province is endangered by the operations of any person 
committing or conspiring preparing or attempting to commit, 
crimes of violence intended to overthrow the government, direct^ 
that, for the purpose of combating such operations, his func- 
tions shall be exercued at his discretion In such circumstances 
J may also authorise an official *0 -peak m the Chamber or 
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Chambers, or in joint sittii^, or m any committee of the I-egw 
lature of which he may be named a member by the Governor , 
but he shall not be entitled to vote All the funcUons of the 
Governor in this connection are to be exercised in his discretion 
These powers are additional to the Governor’s powers m refatiim 
to his special responsibility for the prevention of any grave 
menace to the peace or tranquillity of the Province or any part 
thereof ' 

The Governor has also in his discretion to mahe rules pro* 
vidmg that no member of any police force may divulge to 
another member the sources from which information has been 
obtamed regardmg the cnminal intentions mentioned above 
except with the authority of the Inspector General or Commis 
sioner of Police, or to any other person except on the Governor’s 
directions , nor must any other person in the service of the Crown 
disclose It to anyone except on hw direction * All these powrn 
are given to the Governor to enable him to deal with terrorism 
and revolutionary or subversive activities These are very un 
usual powers to give to the executive head but they are justi 
Eed by the existence of peculiar political conditions in India y 

AJ! executive action of the Government of a Province b 
expressed in the name of the Governor, and orders and iiutru 
menu authenticated under rules made by him cannot be quel 
tioned on the ground that they are not his acts The Governor, 
after consultation with his Ministers, malces rules for the tram 
action of business of the Provincial Government, and for dw 
allocation amongst the Ministers of that business except any 
busmess with respect to which he is required to act in his dis- 
creuon To ensure that none of his special responsibilities « 
overlooked, these rules are to provide that Ministers and secre 
tanes to Government shall transmit to him all such mformation 
with respect to the business of the Provincial Government aaj' 
specified m the rules, and in particuUr that Ministers shall bnxig 
*5 37 ,S 58 
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to his notice, and the appropriate secretary shall bring to the 
notice of the Minister concerned and of the Governor, any 
matter tinder consideration by him which involves or appears 
» ..him likely to involve, any special responsibility of the Cover 
nor ’ It IS to he noted that there is thus a statutory obligation 
imposed on the secretaries and the Ministers to draw the atten"^ 
tion of the Governor to any matter in which he has a special 
responsibility 

Secretarul Staff The Governor has his own secretarial staff, 
OF Governor appointed by him in his discretion The 
salanes and allowances of persons who are appointed on the 
staff and the office accommodation and other facilities to be 
provided to them shall be determined by the Governor in his 
discretion All these items of expenditure are charged on the 
revenues of the Provinces and are exempt from the vote of the 
Leg/slature * 

Nature OF THE ' The. Provmcial ExecuUve js Uicoretically a 
I^oviNOiAL Executive jgjponsible Executive^ The whole sphere 
of Provincial government, except that for which the Governor 
to act in his discretion, is entrusted to Ministers appointed 
by the Governor from the members of the Legislature Generally 
speaking, if parties m the Legislature are organized on broad 
issues of policy, it is possible to evolve a responsible government 
But the sphere covered by the matters in respect to which the 
Governor has to act in his discretion and has special responsibility 
IS so large as to restrict the scope of Responsible Government' 
Moreover the instructions to the Governor to have due regard 
to the inter ests of mmonty communities in the selection of 
Mimsters will ham ^r the giwtlPo f Respohsible'Uowrnment 
which postulater tKe homogeneity and collective responsibility of 
the Ministry Further, the existence of an electorate whicli re 
;^gnizes ^mmunarfepfesentatiom ^mid~whlClrns-n<pflTir^iHPfl 
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mto various groups is inconsistent wtdi the elementary principle 
of Responsible Government 

The Joint Select Conmittee observes ‘ Parliamentary 
Government as it is understood m the United Kingdom, 
by the interaction of four essentia! factors the principle of 
majority rule the wilbngness of the minority for the time being 
to accept the decisions of the majonty , the existence of great 
political bodies divided by broad usues of policy rather than by 
sectional interests and finally the existence of a mobile body 
of political opinion owing no permanent allegiance to any party, 
and therefore able by its mstinctive reaction against extravagant 
movements on one side or the other to keep the vessel on an 
even keel ") All these factors exist to day m India,, and they 
could be greatly developed and strengthened by suitable 
machinery But the very scheme of representation m the Legis- 
lature and of the selection of Ministers, is such as is likely to 
prevent the spread of these conditions and also to intensify forces 
which would make difficult, »f not impossible, their further evoJu 
tion rrhe Joint Committee states “It must be recognized that 
if free play were given to the powerful forces which will be sP 
m motion by an unqualified system of Parliamentary Govern 
ment, the consequences would be disastrous to India and perhaps 
irreparable"^ Having regard to the extra-ordinary powrs of 
the Governor, executive, legislative, and financial, it is hardljf. 
true to say that the Provinces have true Responsible Govern 
ment Under Responsible Government, the constitutional head 
after considering all other courses — dismissal of Ministry, dissoiu 
tion of Legislature — has to accept the verdict of the electorate 
and to allow the Government to be conducted by those who 
have the confidence of the Lower House and the electorate 
This very essence of Responsible Government is absent mjhe 
^ovinces 

The Reforms of igig were designed as the first stage m 
measured progress towards Responsible Government m the Pto- 
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Tinces (The Government of Indta Act of 1935 is at best in-^ 
tended to set up a machinery whidi may facilitate its evolution 
defenders assert that, having regard to the social conditions 
<31 the people and the need for the further growth of disciplined 
political parties and a mobile body of political opinion, tlie 
nature and form of Responsible Government m the Provinces 
cannot be different from what il is under this Constitution 


v- 1 It'orltinj of pTOVtnetal Autonomf — As a result of Provincial elections 
beld in the beginning of 1937, the Congress party secured a majont^ of 
seats in the Legislatures of six out of the eleven provinces, naniel> 
Bombav, Madras, the United Provinces, the Central Provinces and Berar, 
Bihar and Onssa The Congress partv in these provinces demanded 
assurances from the Governors, as a condition of acceptance of office, that 
they would not exercise their discretionary and reserve powets As such 
assurances were not forthcoming, the Congress party declined to form 
Ministries although called upon to do so The King s government having 
to be earned on, intenm Miustnes consisting of members belonging 
to different groups, the whole constituting only a minonty id the Legisla- 
tures, were formed Consututlonally, having regard lo the pracUce of 
res ponsible government, the posioon was untenable The meeting of 
Provincial Legislatures in these Provinces was postponed with the object 
>f finding a solutioa of the coostituUonal deadlock It was a novel situa* 
run ift that nobody expected that a party with a majont) in the 
Legislature would refuse to fem a Mimstry 

The assurances demanded by the Congress could not be legall> given, 
die position of Government being clarified by the Secretary of State in 
die House of Lords on May 8 , 1937 The Governor General emphasized 
the spirit of the Constitution and stated that the apprehensions of the 
Congress as regards the pos^Ic interference of the Governors were un 
'ounded and unnecessary Ultimately, an unilentanding was reached 
aetween the leaders of the Congress party and the Governors, and the 
Congress parts accepted office and formed a Ministry in each of these 
Provinces with the object of making use of the new ConslituUon to stteng 
hen their posiuon and advance their aim of getting the Constitution 
iltered The interim Ministnes disappeared Subsequently, a Congress 
stimstry was formed m yet another Province, namely the North West 
rrontier Province 


* ■’"'■'■'a' cos,, ,r Ih= Utiatd Province, 
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upon him under the Act to issue orders to the Govemon as to the tninntf 
m v>hich the executive authonty of the Provinces is to be exerosed forthi 
purpose of preventing an) grave menace to the peace and tranquillin d 
India or an> part thereof, directed the Governors to jountenaand y 
orders for the release of pobtical prisoners This resulted m the ttsig^ 
tion of the two Ministnes concerned and the svmpalhetic res gnition rf 
Congress Ministries in other Provioces was not uni lely It was pomttd 
out that the interference of the Governor General was uncalled for »tS 
unnecessarv it was urged that the Minister for Law and Order «a 
responsible for the preservation of law and order, and that the lelew 
of two dozen political pnsoners did not constitute any grave incBict to 
the peace and tranquilhty of India Agreement n.. 


Liic *<iu ii<uiuuiiu«y u iuui>» -.-s eventually reached 

between the Governors and the Premiers of the United Provinces and 
B har it being decided that the casM of these prisoners should be iij4i> 
duallv examined and appropnale orders issued A joint agreed stole 
ment was issued by the Governor and the Prtimer of the United rJ> 
Vinces Ot staled that there is no reason to fear any usuipanon rf « 
interference with the legitimate functions of the responsible M 
^Ve are both desirous of maintaining healthy conventions and with goofl- 
will on both sides we hope we will succeed J The Mmwten withorr* 
their res gnatieiu and the crisis was averted 

-/These two events bad resulted in the growth of healthy coovea^ 
oT responsble government and had brought home the truth that 
success of a Constitution depends indeed far more upon the^ manner m 
spirit m which it is worked than upon lU formal previsions’ 

The Congress mm sines in eight Previneei were doing useful wa 
Their policy and progranaoe were dictated and controlled by the woruni 
committee of the Congress They were busy with soma) and eroaflc* 
legislation intended to give relief to the agneultunsts and the 
B lit dealing with Land Revenue and Land Tenure, Agricultural 
ednesi Money Lending and LottI Self Government were passed 
the Legislatures they had launched a programroe of Prohibition » 
wranled to make Primary Education free compuliory and self suppot^''! 
thev attempted to tackle various social and economic problems In 
ythey had infused a new spint into the administration Their real diffiC"'’' 
was the inadequacy of funds avadable for their extensive programtnei- 
Foi:_ncarly two sears the Congress ininistnes as welLaS-lhe-CoahuM 
ministries were discharging their duties with a sense of respon»'bilin 
moderation and statesmanship With the outbreak of the European "tf 
the Congress ministries demanded a declaration from the Bntish Cover* 
ment with respect to the objectives of the British Covenim“’ 
^ "I* V* 5^' attitude of the Bntish GoverninW 

towrds the Constitutional development of India before Ind a paroi*' 
Such a declaration was not forthcoming IIis L*"’’ 




"''V* - was not torthcoming His txvc" 

O deleat Hitlensm and that the future of India s constitutional develop 
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-ment was, as already declared. Dominion Statu* (He stated Be that 
as It may, His ^faJesty’s GovemtneiitT^cogiiiJes that when the tune comes 
to resume considerati''n of the plan for the future Federal Government 
•f India and of the plan destined to give effect to the assurance given m 
Parliament by the Secretary of State, to which I have just referred, it 
will be necessary to reconsider m the light of the then circumstances to 
what extent the details of the plan embodied m the Act of 1935 remain 
appropnate And 1 am authorised now by His ^lajesty s Government 
to say that at the end of the war they wiU be very willing to enter into 
consultation with representatives of the several communities parties and 
interests in India and with the Indian Princes with a view to sfcunng 
their aid and co-operauon in the framing of such modification* as may 
seem desirable The Congress party insisted on the Bntish Govern 
ment agreeing that India should be allowed to draw up her own Constitu- 
tion b> Convening a Constituent Assembly The Bntish Government laid 
down that an agreement between the Hindus and the Kluslims as regards 
their respective representation and the solution of the minority problem, 
was a condition precedent to the grant of the demand of the Congress 
In these arcumstances the Congress ministries m eight provinces out of 
the eleven resigned In Assam, a Coalition ministry has been subsequently 
formed and in the seven Provinces the Constitution is suspended after 
issuing a Proclamation under Section 93 and the Governor has assumed 
the functions of the Government in hu discretion * After two year*' ^ 
functioning of Provincial Autonomy m Seven Congress Provinces ^ 
Provincial Autonomy is suspended 

The worVin g of the Provincul Au'onomy on Parliamentary lines has 
evok ed uni versal praise from BnUsh statesmen. Governor* of the Provinces 
and ttie enucs of the Congress Unfortunately the unwillingness on~the 
part of the British Government to malte a satisfactory declaration as to 
the future of India s consitutional development has arrested the useful 
and valuable work which was being done by the Congress ininistnes 


t The fint Province in which the Constitution was suspended was 
Madras The following Proclamation issued by the Governor of Madras 
brings out the nature of the suspension of the Constitution 

'■ Whereas the Governor of the Province of Madras is satisfied that a 
situation has arisen in which the Government of the Province cannot be / 
earned on in accordance with the provisions of the Government of Indi^ 
Act, 1935 (hereinafter referred to as the Act ) Now, therefore, in the 
exercise of the powers conferred by Section 93 of the Act and with the 
cfincu^nce of the Governor Gener^, the Governor by this Proclamation— 
^-(a) declares that all his functions under the Act shall be exercised by 
iim m his discretion , 

<6) assumes to himself all powers vested by or under the Act in the 
Proviccial Legislature and all powers vested in either Chamber of that 
Legislature but not so as to affect any.oower nxerritsabl- 
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vnth rcsp«ct to Bills resemd tor liu considmuon or the disallinvance 
of Acts, and he hereh> makes the follosving incidental or consequential 
proMsions which appear to him to be necessary or desirable for givinj 
effect to the ob3ects of this Broclamatioo, namely i 

(i) The operation of the folknang provisions of the Act u ‘heteff 
suspended, namely. Sections &o and 51, Section 59, so far as it relates to 
or requires consultation with Mmisten, Sections 6J to 67 (both inclusive) 
and 70 to 75 (both inclusive), the proviso to sub-section (1) of Section 
76 subsections (■) and (9) of Section 78 and to much of sub-secuon 

(3) thereof as relates to salats and aftov^ces of kfinitters, Secuons 79 
to 83 (both inclusive), so much of sub s ction (i ) of Section 83 as relates 
to ^le passing of a Resolution by the Provincial Legislative Assembly, 
sub-section (a) of Section 83 Sections 84 to 90 (both inclusive] and so 
much of Section 169 as relates to die laying of reports before the Pro- 
vincial Legislature 

(a) In esercising legtslauve powers under or by virtue of thit Proda 
matioo, the Governor, acting in his discretion, shall prepare, such Bills 
as he deems necessary and declare as mpccu any Bill so prepared eiihrr 
that he absents thereto in Ilis Majesty’* name, or that be werwes it for 
the consideration of the Governor General , and the reference sn sub- 
section (9) of Section 76 to the day on which a BiU was presented to the 
Governor shall be construed a* a reference to the day on which a Bill 
was 10 reserved by hun 

(3) Anv expenditure from the Kvenuesof the Province, whether evpen 
diture charged by the Act on those revenues or not, shall be deemed to 
have been duly authorised if it is included in an annual estimate of espfP 
diture or a supplementary estimate of expenditure published in the of^al 
gazette of the Provuiee 

(4) ^Vhlle this Proclamation 1 $ in force it shall, notwithstanding any* 

thing in any rules made under the Act relating to eleciiont, be unnecessary 
for an election to be held for the purpose of hiling any casual vacancy 
in either Chamber of the Provincial L^slatuie , * 

(5) Any wference iirthe Act to Prwincial Acti, Provincial Laws or 
Act* or laws of a Provtnaal Legislature shall be construed as inchidmg » 
reference to Acts made under or by virtue of this ftoclamation, and the 
Madras General Clauses Act, 1891 and to much of the General Clauier 
Act, 1897 as applies to PTmincial Laws, shall have effect in relation te 
any such Act as if n were an Act of th- Provincial Legislature ’ 
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PROVINCIAL LEGISLATURES 


I Historical 

The history of the Legbfatures m the provinces up to 1833 
has already been giien at the b^uining of Chapter VIII 

The Charter Act of 1833 simplified the legislative machinery 
The Governments of Bombay and Madias svere drastically de 
pnved of their powers of legislation and left only with tlie right of 
proposing to the Governor General m Counal projects of laws 
"^hich they thought expedient The Indian Councils Act of r86t 
restored to Ma^as and Bombay the powers of legislation, but 
the previous sanction of the Gosemor General was made re 
quisite for legislation by local authorities in certain cases, and all 
Acts of the local.CounciL. required the subsequent assent of the 
Governor General in addition to that of the Governors The 
Provincial Legislatures were merely enlargements of the Pro 
vincia! Executive Councils, for the purposes of legislation 

By the Indian Counals Act of 1892, the Provincial Legisla- 
tures were enlarged but the official majonty was maintained 
Their extended functions were mostly advisory By the Morley- 
Minto Reforms of 1909 the Provincial Legislatures were further 
-.’jlai^ed up to a maximum limit of fifty additional members m 
-he larger Provinces and up to thirty in the smaller, and a non 
official majonty was introduced The principle of election in 
an indirect manner was recogmied Communal representation 
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was introduced for the first time The MorJey Mmto Councils, 
with pov.ers to legislate and to advise, but with no effective 
administrative control had been presided over by the head,^! 
the Provincial Executive hunself, who exercised great influence 
over all deliberations These Councils still embodied the idea 
that the Executive Government was responsible for the purpose 
of law making The Montagu Chelmsford Report definitely- 
stated that these Councils had exhausted their usefulness by 
1918 

By the Government of India Act, tQtg, important changes 
The Act op 1919 were introduced in the composition and 
functions of the Provincial Legislatures In the Governors’ Pro 
Vinces the Act set up a unicameral and triennial legislature called 
the Legislative Council The President of the Council was 
elected after the first four years by its own members and 
approved by the Governor At least 70 per cent of its memben 
were elected, and not more than 20 per cent were official mem 
bers The franchise was broadened Conununal representation 
was not only ncognized but further extended The authors 8) 
the Monugu Chelmsford Report expressed thcir opinion that 
communal electorates were opposed to the teachings of history 
that they perpetuated class divisions, stereotyped existing rela 
tions, and constituted ‘ a very serious hindrance to the develop- 
ment of the self governing principle ” Nevertheless, they 
admitted the necessity for its continuation and conceded it to 
the Sikhs in the Punjab In all Provinces the constituencies 
were divided into Muhammadan and Non Muhammadan The 
principle of communal representation was further supplemented 
by special arrangements for the reservation of seals for certain 
sections of population, such as non Brahmins and Marathas 
The depressed classes, apart from their right of voting m ^ 
non Muhammadan constituencies, were given further representa 
tion by nomination Nonsmatton was resorted to in order to 
secure representation of the workers in organized industries 
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Sepxratc elcctontes \\-crc pro\idcd for Indnn Christnn^, Anglo 
Indcans and Eiiropcan , and «pccnl <eat3 were gnen to bu^ine^ 
>nterest<! botli Indnn and European to landlords and Uni\cr 
'iSes Thus the reprc^entanon of the electorate for die intro 
duction of Responsible Government was. «;trangcl> but micl> the 
representation of rival communities and different interests 

Tile powers of die Legislatures were enlarged Tlic^ were 
gnen powers to legislate for Oic peace and good government 
of the Provance subject to certain qualifications But on a 
specified list of matters dic^ could not legislate even for tlicir 
owTi temtornl area widiout tlie prevaous sanction of die Cover 
nor General Moreover Bill passed b\ the Provincial Ltgwh 
tures required die avem not onI> of the Governor but al o of 
die Governor General Certain cixscs of Bills affecting religion 
land revenue etc were to be reserved b> the Governor for die 
consideration of the Governor General Tlic Governor had the 
usual power of veto He had al o die power of certification’ 
whidi meant diat if die Legislature refused to pass a Bill re 
•^ating to a reserved subject die Governor could certify that its 
passage was essential for die discharge of Ins responsibility for 
die subject” By so ccrufyang a the Bill was put in die same 
position as though it had actually been passed by the Legislature 
LAn analogous power of ovcmdmg the unwillingness of die Pro- 
V incial Legislature was placed m die Governor’s hands in relation 
to finance Tlie Provanaal eapcndiliire w-as divided into non 
votable and votable items Tlie former compnsed nearlv 7^ per 
cent of die total Provmaal CN^nditure The Legislature liad^ 
dius control ov cr only 25 per cent of die expenditure, subject to 
the Governor’s power of restoring an item of expenditure refused 
by die Legislature if diat expenditure was essential to die dis 
-^jiuirge of his responsibility Again die Governor had power in 
. ase of emergency to audionze expenditure necessary for die 
safety or tranquillity of die Province^ 
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2 Constitution of the Provinoai. Legislatures under the 
Government of India Act, 1935 

Under the Government of India Ac^^igss, the Provincial- 
Legislatures consist of the King, represented__b^the_GovemQi,_ 
and one or tv.o Chambers Madras, Bombay, Bengal, the 
United Provinces Bihar and Assam, have each ti!£ 0 _ChainteiL- 
hnown as the Legislative Council and tliC-Legislative-Assemhly— 
The remaining Provinces the Punjab, die Central Provinces and 
Berar the North West Frontier Province, Orissa and Sind, have 
each ^single Chamber called the Legislative Assembly* 

For the first time a bicameral system of legislature j$ latro ^ 
duced in the Provinces The question of introducing this system 
was carefully examined by Mr Montagu and Ixird Chelmsford 
and was rejected as b oth mexpedicnt-and unnecessary in the 
Provinces The case for it is not convuicmg Second C ham . 
bers have been esublished m six Provmces on -the, gr mmd_ that, 
there is enough maieriaf for their establishment. It is aho 
stated that in view of the enlarged powers of the provinci^ 
Legislatures i t was necessary to create a Secon(L_Chaiuber^ 
secure the representation of .vested interests. The revising 
Chamber is said to be needed m case the Provincial Legislature, 
in the exercise of lU newly acquired powers should pass hastr . 
and rash legislation Indian public opinion was entirely opposed 
to the establishment of a Second Chamber in the Provinces on 
the ground that the speoat responsibilities and extraordinary^ 
powers of the Governor made ^mple provision for_safeguatding_ 
against hasty and_rasb legislauon.. It is also asserted that 
Second Chambers will be impediments to progress, that they will ^ 
a ct as cita dels of_conservat)sra. and reaction and _wjl]_pjTvent 
pro^gressive socwl legislation, that they are_^ntended to be 
on^ a brake but an irnpedirnem to democracy in tbff,_Pjovjn^ 

It IS also stated that thi_EDManccs diLijot possess eacu^'b men 
*S 60 ° 
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ol_th£-requisite-qx:alifications to fill belli Houses- The reply 
made to these arguments is that "m India, embarking upon a 
ne^v career of responsible legislative power, there is everything 
f -be said, where material for such Chambers exists, for estab 
lishmg such Chambers for the purpose of revision and the 
encouragement of prudent legislation and to resist imprudent 
legislation at all events, giving the other Chamber the oppor 
tunity of second thought It is not to entrench pnvnlege or 
afford merely one more tiresome check upon tlie opportunities 
in India to adopt a progressive policy”* 

It has been stated that the function of the Second Chamber 
in the Provinces is only revisory and delaying It is only a 
ventilating Chamber Its financul powers are neither co 
ordmate nor co equal with those of the Assembly The original 
proposal was to establish a Second Qaamber m three Provinces 
m which only the Zammdan system prevails, but three more 
were added subsequently The Punjab is excluded from the 
bicameral system The reason why die Punjab is excluded is 
rjiat the majonty opinion m that IVovince (Muslim) is against 
die establishment of a Second Chamber It is contended tliat, 
having regard to the high property qualifications of the voters, 
the communAl basis of election, and the small size of the Cham 
her, it IS only an unwanted institution involving the already 
overburdened exchequer of the Provinces in unnecessary addi 
tjonal expenditure. 

Coytfosnio'f or the The LcgisJabve Assemblies* of the Pro- 
Leoislativz Assemblies vjnees are composed as follows Madras 
215 members, Bombay 175, Bengal 250, the United Provinces^ 
228, the Punjab 173, Bihar 152, the Central Provinces iiz, 
108, the North West Fronber Provirce 50, Onssa 60, and 
Sind 60 


Vucount Halifax {House of Lords Debates) 
S 6 1 and Sch 5, Appendix D 
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fMcjnbers of the Assembly are elected ' The electorate m 
every Province is divided mto different communities and in- 
terests It IS formed in accordance widi the terms of the Com- 
munal Award given by the British Government on August 
1932,* as modified by the Poona Pact and by the creation 0/ 
the new Province of Onssa The Communal Award has in every 
Province assigned a definite number of seats to Muhammadans, 
Sikhs, and Indian Christians The Poona Pact has secured the 
representation of the depressed classes, now officially known as 
scheduled castes,* in all Provinces^ Tbe scheduled castes vote 
in a specified manner which is intended to preserve the unity 

It u to be noted that 1 teat m Madras, 1 in Bombay, 7 m Bihar, 
I in the Central Provinces and Berar, 9 in Assam, and 5 in Orusa, are re- 
served for the representauves of backward ateai and tribes, and arc filled 
by nomination by the Governors 

* During the session of the Round Table Conference in London, the 
representatives of the vanour communiiies to reach an agreeneni 

as to the composition of the proposed Provincial Legislatures, principally 
because of a radical divergence of opinion on the vital question oi 
separate electorates and the distribution of communal seats 
As they failed to reach an agreement, they requested the Pnf*» 
Minister to decide the question Pursiunl to that request, His Majest/r 
'Government issued the Communal Award on August 4, 1932, by which 
the seats in the Provincial Legislatures are distributed among the various 
communities with the object of securing adequate representation of the 
minonty communities <lt is not to be altered unless the alteration u 
desired by the communities themselves, but no such alteration can be made 
without the specific consent of Parliaments The provision in the Award 
for the representation of the depressed classes was not acceptable to the 
Hindu ccaniunitY, as if was Wely to Settroy the unity of the community 
In response to a protest made by Candhiji, the Poona Pact was signed 
and Its terms were given effect by the modification of the Award to that 
ealent The modified terms ate intended to preserve the unity 'of the 
Hindu community The Communal Award has been subject to much 
cnticism by the Hindu Mahasabha and Hindus of Bengal 

^ The number of the scheduled castes in the nine Provinces is as 
follows — , J 

Madras 74, Bombay 35, Bengal 76, the United lyovinces 60,'thf 
Punjab 37, Bihar 14, the Central PrOTinces 39, Assam 90 Orissa 43 
These castes are scheduled castes throughout the Provinces 
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f the Hindu society and to secure adequate representation for 
nem The members of the scheduled castes in the registered 
lectorate meet in primary elections and choose four candidates 
^ach vacancy resen.’ed for than, and the candidate uho is 
’"ven the first place m \Titmg by the general electorate is elected 
or the seat Thus in all Provinces there are seats assigned to 
Iindus (known as general seats and including those reserved foi 
he scheduled castes), to small communities like the Parsis, to 
vluhammadans, to Sikhs in the Punjab and the North ^Vest 
'rentier Province, to Europeans, Anglo Indians, Indian Chns 
lans, and to representatives of commerce, industry, mining, and 
'jlantmg except m the North-West Fronuer Province Seats for 
vomen are pro\ided m most Provincesi,. A seat is specially pro 
,ided for an Anglo Indian woman in Bengal, for a Sikh s\oman 
in the Punjab and for a Christian woman in Madras The 
total number of seats in all the Provincial Legulatures is 1,535, 
of which the Hindus have 808, including 151 reserved for the 
scheduled castes, the Afuhammadans have 482, and women 
have 4t 

Bengal where the Muhammadans have 117 seats and a 
^ few others under different heads, a Muhammadan majority is 
assured In the Punjab the Muhammadans have 84 seats and' 
the Sikhs 31 out of the 175 In the North-^Vest Frontier Pro- 
vince, the Muhammadans have 36 seats out of 50, and m Smd 
they have 33 out of 60 In other Provinces, the Hmdirs have a 
majority^) 

CouPosmoN OF THE Thc composition of the Legislative Coun 
Lecisiative CouNcas cils m the six Provinces is follows In 
Afadras the minimum number is 54 and the maximum 56 In 
Bombay, the number is 29 to 30, in Bengal 63 to 65, m the 
United Provinces 58 to 60 , m Berar 29 to 30 , in Assam 21 to 22 
are given in Appends D 

The- pew Constitution is based on a broad Iran- 
Fi6lncuise chise Under the Act of 1919, there were imtially 
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8,744,000 voters, of whom 398,000 were women, representing in 
ah only 3 per cent of the total population Thc-Sunoii-Coni 
mission recommended the enfranchisement of_jjQtJesS-tlianjo 
per cent of the total population Tlie First Round Table CfJ 
ference favoured the enfranchisement of die people up to 25 pfa 
cent of the populatHjn The Second Round Table Con 
fercncc appointed a Francliisc Committee, and it is 
findings dial the arrangements for the francliisc are based « 
franchise is now a wide one, md die object 1$ to give the sotc 
to 14 per cent of the population— 29,000,000 males and 6,000,00c 
females * . 

For die Provincial Assemblies provision for franchise u partlj 
made in the Act, supplemented by an Order-m Council issue 01 
April 30, 1936 It 1$ based on the findings of the Delimitauoi 
Committee ' 

There are territorial constituencies for the purpose of elec 
tions, wjth General (Hindu), Muhammadan, Women’s, Ang> 
Indian, Furopcan and Indian Christian scats On the fin 
mgs of the Delimitation Committee an electoral roll is prepared 
for each constituency, and the persons belonging to the spetjW 
classes arc enrolled m these and are excluded from the general 
constituency No peron can vote at a general election W 
more than one territorial constituency An exception is made 
in the case of some women. 

In the Bombay Presidency, the distribution of seats is as 
follows General 105, Muhammadan 29, Women 6, Anglo* 
Indian 2, European 3, Indian Christians 3, Commerce and 
Industry 7, Landholders 2, Labour 7 and University 1 Out of 

J * The fint elections under the Act were held in January Febnian 
1937 The total electorate for the Provincial Legislative AMembli«. vjsj 
39 137 914 There were 20,414 349 voteri m the contested consUtuci^A 
of whom 54 55 per cent polled For the Provincial Legislative CoiJ/^i'' 
there was a toul electorate of 89 571 , for the contested seats there wer* 
70,940 voters of whom 71 90 per cent polled 
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175 seats, 92 are rural and 83 are urban Thu distribution is 
jneant to secure an adequate representation of tlie ruraLarcas 
Territorial constituencies on similar lines are also provided 
^ fa \he Counals Assignment to a teiritorial constituency is 
based on residence but tlie nature and length of residence vanes 
from Province to Province (Bombay requires 180 days’ 
residence ) 

The qualification for the franchise in territorial constituencies 
IS based on property which may be measured by land revenue, 
or conditions of agricultural tenancy by assessment to income 
tax, and in the case of towns by the amount of rent paid ) These 
conditions vary in detail in each Province, but attempts are 
being made to secure the same types of voters in all Provinces 
Tliese conditions are supplemented by special qualifications to 
secure the adequate representation of women and depressed 
classes Approximately 10 per cent of tlie depressed classes arc 
enfran chised Special qualifications are prescribed for the 
voters of the non territorial constituenaes Commerce and In- 
jiy*ry, Landholden, Labour, and Minonties In additions, all 
ameers, non commissioned officers, and members of the Indian 
forces and police forces are given the vote if on pension or 
retired 

iVoMEN general, women who have property qualifica- 

tions are enfranchised in their own right Wives or 
widows of men so qualified for voting, or wives of men witli 
service qualification, or pensioned widows or mothen of members 
of the military or police forces, or women possessing a literacy 
qualification, are all enfranchised If a woman does not hold 
the qualification in her own right, she has to make an apphea 
tion for enrolment 

OF THE Legislature Tlie Assembly, unless sooner dis 
Vi ^Tiov AND solved, continues for five years The 

\A- SOLUTION /=r I — ; , 

Council IS a permanent body, one 
^d of Its members retiring every third year Both Chambers 
*3 
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ha\‘e to hold annual sessions The intenal between the-two- 
■'e^sions of the Chamber should not extend beyond-si^-montbs. 
The Governor may in his discretion summon eitbeiLChambeLOr, 
both prorogue them or dissolve the Assembly He may addr^ 
the Legislative Assembly or both Chambers, and may for that 
purpose require the attendance of the members He may send 
to them a message on pending Bilk or other matters. The 
Chamber has to consider the matter referred to in the message 
•wathout delay 'Ministers and the Advocate General ii»ay speai 
m the Chamber or Chambers, or m the jomt sittings, and take 
part in the proceedings, but may only vote if elected or norm* 
nated a rnember E\ ery Chamber selects its Speaker and Deputy 
Speaker from amongst its members The Speaker of Deputy 
Officus of Speaker vacates his office if he ceases to be n member 
’Cmamseks of the Chamber He may resign his office, but may 
be removed only by a vote of the niajonty of all members on 
at least fourteen days’ nouce,) On the dissolution -of the Chaitw 
ber fhe Speaker does not vacate his office until uiunediatdy 
before the first meeting of the new A«embly The salaneyof 
the Speaker and the Deputy Speaker are fixed by the Governor 
ull they are fixed by the L^islature’ All questions m the 
VoTivo IN Chamber or in joint sittings of the two Chambers 
Crambesf are determined by a majority of votes of the mem- 
bers present and votmg, other than the Presiding Officer, who 
has only a casting vote The Speaker or Presiding OfficerJuj 
to_adjouni or suspend a meeUng if less than -one sixth Qf_the 
members of the Assembly are present, or if_during a meeting ot- 
the Council less than ten jicrsons, who constitute a quorum, are 
present In the joint sittings, the President of _ihe- CounciL 
presides * 

PsoMsioNs AS TO Members must be Bnush subjects_orJ^ykrs 
Members of of States or subjects of the Federat ed S afes. 

HE EciSLATDRE Evciy member h« to take an^oaSi or^ffirm^ 
‘ Ss 6a to 65 t s 66 
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.. ation of loyal ty or allegiance to the King before he takes his 
seat ^member may resign his seat. No person can be a mem 
b?^of both Chamben Ifji person is chosen by botli Chambers, 
‘^lC' »as to resign from one of them No person may be a mem- 
ber of the Federal as well as of the Prosmaal Legislature. The 
j Pro\’mcial seat becomes vacant at the expiration of a prescribed 
j penod unless he has resigned his seat in the Federal Legislature 
. The seat of a member becomes \acant if he resigns it or becomes 
j subject to any of the prescribed disqualifications, which are ( 
holding of an office of profit under the Crown, (2) unsound 
ness of mind declared by a competent Court, undischarged 
. bankruptcy, conviction of offences m connection with elec 
_ tions , conviction m Bntish India or a Federated State of 
an offence punished by transportation or imprisonment for not 
less than two years, unless five y’ears have elapsed since release, 
and (6)' failure in certam cases to return electoral expenses No 
person serving a sentence of transportation or of imprisonment 
for a cr imin al offence can be chosen If a disqualified person 
sits and votes he has to pay a penalty of Rs 500 for each day 
iff which he has done <0, which is recoverable as a debt due to 
the Province * 

PRiviLEGts 'Vith the object of enabhng the members to express 
OF ^fEtiBExs their opinion freely and fearlessly on all issues in 
the Legulature they are given certain valu able privileges (Sub- 
ject to the rules and standing orders regulating procedure, free 
dom of speech is assured to members in each Chamber No 
member is bable to any proceedmgs in any court for anything 
said or any vote given by him, and no person is liable for tlie 
publication by the order of a Chamber of any report, paper, 
-votes or proceedings^ Till .other privileges are defined by the 
(filature, the memben are to enjoy all the privileges of the 

s 67 to 72 The proviuons as regards all the topics dealt with here- 
ifter are similar to those in the Central Legislature For details and 
, ndci'm see Chapter VIII 
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members of the former Legislature Each Chamber has the 
right of removing or excluding persons infringing the rules or 
standing orders or otherwise behaving m a disorderly mannw 
Members receive such salaries and allowances as may be 
by the Legislature ' and till these are so fixed they are to be the 
same as in the former Legislature 

Legislative ''A o‘^er than a financial Bill may originate iil 
Procedure either Chamber A pen ding Bill does not lapse on_ 
the prorogation of the Gliambcr or OiamberL A Bill pending, 
or passed by the Assembly but pending m the CouncilJapses on, 
the dissolution of the Assembly In Provinces with two Cham 
bers a Bill requires the assent of both Chambers to become Jaw 
If a Bil! IS not presented to the Governor for his assent mthin 
twehe months after it has been sent from one Chamber to 
another the Governor may m his discretion call a joint sitting, 
and he may do so wtthm a shorter period if the Bill relates W 
finance or a matter of Ins special responsibility If the BiU 
n passed by a majonty at a joint sitting, it is deemed to have 
been passed by both Chambers When a Bill has been passed 
by a Chamber or Chambers it must be presented for assent to 
the Governor He may assent to it in the name of the King 
or withhold his assent, or reserve the Bill for the consideratioi 
of the Governor General He may return it with a message tc 
the Chamber to reconsider it with amendments If a B)!! u 
repugnant to an Imperial Act, or is derogatory to the positior 
of the High Court, or affects the Permanent Settlement, oi 
appears to provide for discrimination, it has to be reserved 
The Governor General may assent to a reserved Bill, or refuM 
assent, or reserve the Bill for the signification of the King’s 
pleasure, or direct the Governor to return it with a message for 
reconsideration A Bill reserved becomes an Act only if wi^m 
twelve months of its presentation to the Governor he put^ha 
the assent of the King An Act assented to by the Governor or 
In Bombay every member receive* Ri 75 per month 
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Go\-ernor General may be disallowed by the King ujtlim nscK'C 
jnontlis, and if u is disallowed it becomes \oid from the date ol 


di'^llowancep 

J^Ieoure in (The Goiemor ts required to lay before 

jivANCML Matters thg L^isJature the annual financial state 
jnent of the estimated receipts and expenditure shoising separate 
ly the sums charged on tlie revenues of the Province and sums 
required to meet other expenditure proposed to be made from 
Provincial revenue Expenditure necessary for the discharge of 
an> of the Governor’s special responsibilities is also to be dis 
tmctl^ indicatedj 

rrhe Items of expenditure charged on the revenues of tlie 
Pros ince and which are non votabic are ( t) Ooi emor’s salary 
and allowance, (2^ debt charges, (3) the sxianes and allow 
ances of Ministers, the Advocate General, and judges of the High 
Court , (^) expenditure for excluded areas , (5*) sums neces- 
sary to satisfy any judgment, decree or auard of court, (6) any 
otlier expenditure diarged by the Act The Governor m his dis 
crction decides whether any proposed expenditure 1$ to be so 
cp rged or not Except the sum for ilie salary and allowances 
of die Governor, whidi ts not subject to discussion, the other 
Items of tins expenditure may be discussed by the Legislature 
but tliey are not votable by it Expenditure not so charged is 


votable and must be submitted to tlie Legislative Assembly in 
the form of demands for grants The Assembly maj assent 
or refuse or reduce the amount Onlj the Governor can recom 
mend tlie expenditure! 


Tlie Governor authenticates by signxture a schedule of grants 
sums ^arged on the revenues of the Province, and also 
grants refused or_reduced by tlic Asvemhl> but included b> him 
m vnaUe_jiim_to _dischaige my specnl responsibiht> The 
A .lifted sdicdule must be presented to the Assembly, but it 
i>;^pm neither to discussio^nor vxite It forms the auUionty 
for tli^^i^.ture for the j-ear Tlie Governor may submit 
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a supplementary statemment for additional expenditure wher 
necessary 

The Legislature has no initiative in the case of a Bill .0: 
amendment for imposing or increasing taxation, regulating^)! 
borrowing of money giving a guarantee affecting financial obli 
gallons undertaken or to be undertaken by the Province, 01 
charging any expenditure on Provincial revenues or increasing 
Its amount The Govemta- ha» (he initiative in recommend 
mg such a Bill but it cannot be introduced in the Legislative 
Council No Bill involving expenditure of Provincial revenues 
mav be passed by the L^isJature except on the Governor’s le 
commendation Speual security is provided for the expenditure 
on European and Anglo Indian education ' 

PBoctBCKB ’'The Provincial Legislature regulates its own pro 
Generally cedure and business TTie Governor m his disae 
tion after consultation with the Speaker, makes rules regulating 
the procedure and the conduct of business in matters anai^ 
out of or affecting any of his special responsibilities He makes 
rules for secunng the timely completion of financial busii^s, 
prohibiting discussion or questions on any matter connected v«th 
any Indian State unless in his opinion it affects the interest of 
the Provincial Government or of a British subject resident in the 
Province He may make rules prohibiting save with hi» perrms 
sion discussion or questions on matters connected with the relation 
between the King or the Governor General and any foreign State 
or Pnnee, with tnbal areas or excluded or partially excluded 
areas, or with the personal conduct of the Ruler of any Indian 
State or a member ol the ruling family The Governor also males 
rules for joint sittings of the Chambers and communications 
between them The Courts have no jurisdiction to question the 
validity of any proceedings m the L^islature on the grounihof 
any alleged irregularity of procedure Similarly, no officer or 
member of the Legislature wi whom powers are vested for regulat 
> Ss 78 83 
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ing procedure or the conduct of business or maintaining order in 
die Legislature is subject to the jurisdiction of any court in 
respect of the exercise by him of those powers * 

^-All proceedings in the Prosnncial Legislature are to be in 
English but the rules allow persons unacquainted, or not suffi 
cienil> acquainted, with Enghsh to use another language 

\o discussion is allowed with respect to the conduct of a 
judge of the Federal Court or of a High Court m discharge of his 
duues The Gosemor has power to present discussion of any Bill, 
clause or amendment which is likelj to affect the discharge of 
his responsibihty for the peace or tranquillity of the Pros incej 
The members of the Chamber or Chambers base the nght 
of asking questions and also supplementary questions on public 
matters. They hav-e also the nght to mo%e resolutions on an> 
mitten falling uithm the sphere of the Legislature These 
nglits are exercised with a mcw to acquainting the Executnc 
with die opinion and (eebng of the members on the policy and 
action of die Government The memben have also the nght of 
moving a motion for adjournment whenever the) wash to draw 
ention to an event of recent occurrence or to any matter of 
pubhc interest which has arisen sudden)) A regular procedure 
IS laid down for die eicercise of this nght * 


PoivxRs OF Governor to 
Promdwvte Ordinances 
DIKING Recess of 
Leoisutitie 


Xht— Go'Cntor is_gi\en cmergenc) 

powefs_as_regards legulation He 
may at the instance of his Afuiisters, 
when the L^islature is not in session. 


if satisfied that circumstances exist which require immediate 


action, issue an ordinance (The Go\-emor must use his judg 
ment as regards promulgatmg an ordinance, if a Bill containing 
the same provisions wTjuld have required his or the Govemor- 
^neral’s pnor sanction before being introduced into the Legisla 
He must not without the Governor General’s sanction 
an ordinance which, if it had been a Bill, could onl) have 


* S$ Si-ij * Sj 73 77 
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been introduced with the Govenwr General’s sanction or mu^t 
ha\e been resei\-ed Ait ordinance has the same force_aiid 
eilect as an Act of the Legislature It must be laid before the 
Legislature uhen it meets and it lasts only for six weeks ui^s 
disapproved earlier by resolution of the Chamber or Chambers 
It ma^ be disallo\\ed by the CniHH and may -be sMthdrawn by 
the Gosemor at any tune’ 

^ „ The Coscnuir may also, under siimlai 

Power of Goserrob to 

Pbomuloate Ordwances circumstances in matters in\-ol\nng his 
AT ANY TiijE wfTK REGARD discTetioo OS individual judgment, 
TO Certain Matters ordinance hawng a du ratio n 

of si\ months hut capable of being C-Ktended for a further period 
of sL\ months Oft may be disallowed by the Crown or with 
drawn b) the Gosemor If it is an extended ordinance it must 
be communicated through»ihe Governor General to the Seert 
tary of State and laid before Parliament This power of issuing 
ordinances must on!> be used with the concurrence of the Cover 
nor General except m emergency If it is issued without the 
concurrence of the Governor General, be may direct the Govti 
nor to withdraw it^ ^ 


Governors Powers Governor, if he thinks that prOMSion 

TO ENACT Acts by legislation j$ necessary for the propel 

discharge of the functions which are in his discretion or judg 
ment, may, with the concurrence of the Governor Gwertli 
issue permanent Acts known as Governor’s Acts either forthwith 
or after considering the news of the Legislature Every 
GoYernor’s Act must be communicated forthwith through the 
Governor General to the Secretary of State and laid before 
Parliament. This is a new power given to thejCov^rnoL.* 

3 Excluded Areas amd Paritally Exc3,i.ded Abjas 

In the whole of Bnti h India, there are certain coromunyfu 
inhabiting certain distncU which are politically backwaref It 
* S 88 See Appendn H * S 89 

*S go See also pasci and 163 
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IS belic\ed that these backward people will be victimized if an 
attempt is made to impose upon them institutions which, while 
they may be suitable for more advanced peoples, will do noUiing 
fet lead to their exploitation It is recognized that there is 
reason to fear that they may become subject to criminal and 
civil codes, and all that is connected with them, which, while 
they may he admirable for advanced communities, are extremely 
dangerous and injurious to tlicse backward races These districts 
are accordingly specified and defined by Order m Council 
issued On March 3, 1936, and they are witlidrawn from Parlia 
mentary institutions They do not cover the whole of the back 
ward population of India, but they do cover those populations 
which arc self-contained These enclaves arc classified on the 
basis of their backwardness, as excluded and partially excluded 
areas Where they are so backward that Parliamentary institu 
tions or legislation ought not to apply to them, tlicy arc classed 
as excluded areas, and arc placed under the direct admmistntion 
of the Governor In the second category arc placed those which 
•^re less backward and to which certain laws might from time to 
time be applied, but only with the Governor’s previous assent 
The Governor has a special responsibility for the administration 
of th^e a reas 

The Act pro\ides that the King may by Order m Council 
direct that the vshole or part of an excluded area shall become 
part of a partially excluded area, or that the whole or part of a 
partially excluded area shall cease to be excluded , alter any such 
area by the rectification of its bound mes , and on any alteration 
of the boundaries of a Province, or the creation of a new Pro- 
vTnee, declare any area not previously included m the Province 
to be excluded or partially excluded The original exclusion 
cannot be varied by any subsequent Order* 

Tile Governor is given special powers as regards these areas 
The Executive authority of the Province extends to them, but 
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jn the case of excluded areas, ihe Governor exercises his functions 
in his discretion, while m ttie case of partially excluded areas, 
he does so with the advice of Ministers in his individual judg- 
ment No Federal or Provincial Act will apply to them saHl^ 
under public notification by the Governor, who may provide 
for such exceptions or modificattom of the Act as he thinks fit 
Moreover the 'Governor may make regulations for the peace 
and good goxcTnment of any of these areas, and may repeal 
or amend any Federal or Provincial Act, or any existing Indian 
law applicable to these areas These regulations must be sub 
milted at once to the Governor General, and they shall have 
no effect until assented to by the Governor General m his dis 
cretion ’■) 

4 PROvnslOSS IN CxSE op pMLURt OF CONSTITUTIONAL 
Machinery 

The Governor is given special powers m case of failure of 
constitutional machinery If he is satisfied that a situation has 
arisen in which the government of a Province cannot be carried 
on under the Act, he may m his discretion, with the concurrence 
of the Governor-General, issue a proclamation declaring that hi* 
functions to such extent as may be specified m the proclama 
tjon shall be exercised by bmj at bis discretion, and assuming 
to hiimeU all or any powers exercisable by any Provincial body or 
authority To give effect to it he may modify the Act as far 
as It affects any Provincial body or authority, except the powen 
vested m and exercisable by the High Court Any suc h .pro 
clamation may be revoked or varied by subsequent^odamation 
It must be communicated forthvnth to the Secretary of State, 
and laid before both Houses of Parliament It ceases to operate 
after six months unless both Houses of Parliament approve jit 
continuance In that case it shaU remain m force for a further^ 
• S 93 
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penod of twelve months, but in no case will it remain in force 
for more than three years Laws made b> the Governor under 
the proclamation have effect for two \ears after its expiry 
Vtib^ect to Its repeal or amendment by the appropriate Legisla 
jure^ 

I/offcinj of Provinetal Legtilaturet — The proceedings of the Provincial 
Legislatures from Apnl 1, 1937 show that the members have equipped 
themselves with a full Icoowiedge of Parhameniary practice and procedure 
It seems that the future of respoasibte government in India is assured 
OnI> the peculiar system of representation based on communal and other 
eoQsiderations corophcates the svorking of democratic Legislatures The 
gloomy forebodings of the British diehards who maintained that respon 
sible government was not suitable to India have been utterly disproved 

One poiai may be noted It is not sufficientl> appreciated that (he 
Opposition u an integral pan of the practice of responsible government 
A well organued and eRective Opposition reads to form an alternative 
Goveminent u necessarv for the effective and bealthv worl.irg of a res 
ponsible government In the Congress Provinces there is no such Oppo* 
iitioa, the OppostGon consisting of vanous groups which have nothing in 
comaton, while tn the rob Congress Provinces the Congress party u m 
opposition but Its numencal strength renders it ineffective This is due 
to the system of representation, which leads to the organisation of parties 

communal and sectional basis and not 00 the broad issues of pohcv 
The existence of an effective Opposiuon ready to form an alternative 
Govemmeni is the r eal check on the abuse of the rule of the majontv, 
and this can be « curg 3 ~onfy bv altenng the system of representation 

tS 93 See also pages i6o and 163 



CHAPTER XI 

THE CHIEF COMMISSIONERS’ PROVINCES 


The temtones of Bntish India tthicli are not included in 
the Governors’ Provinces are governed directly by the Governor 
General through his Agents known as Chief Commissioners 
These territories are described in the act as Chief Commissioners’ 
Provinces, and they are included as units of the Federation 
Most of these areas are of strategic or political significance or 
importance 

The Chief Commissioners’ Provinces are British Baluchistan, 
Delhi, Ajmer Merwara, Coorg and the Andaman and Nicobar 
Islands, the area known as Panth Piploda, and such other Chief 
Commissioners’ Provinces as may be created under the Act '■ 

Etery Chief Commissioner’s Province is administered by the 
Governor General acting through a Chief Commissionei^ 
appointed by him in his discretion 

In directing and controlling the administration of Britisli 
Baluchistan, the Governor General has to act m hts discretion 
It IS under the executive authority of the Federation like the 
other Chief Commissioners’ Provinces, but no Federal Act shall 
apply to this territory save under public notification by the 
Governor General who may provide for such exceptions and 
modifications of the Act as he thinks fit The Governor General 
IS also empowered at hts discrttioa to make regulations having 
the force of law for the peace and good government of the 
territory, which may supersede or modify any Federal Act or. 
any existing Indian law applicable diereto Such regulatiOTf 
and modifications arc subject to disiKowance by the Crown as 
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in the ca^e of an Act The Go\emor General has similar powers 
and authority to make regulations for the Andaman and Nicobar 
Islands ' 

y In Coorg, the evisting Legislative Council and the financial 
arrangements are to continue unchanged until altered b> the 
King m Council * 

The rules applicable to Governors’ Provinces as regards 
police regulations, the prevention of crimes of violence, and 
restrictions on the discloNure of documents and information, 
apply also to the Chief Commissioners’ Provinces, but m relation 
to the latter the Governor General and the Federal Legislature 
take the place of the Governor and the Provincial Legislature* 
Aden ceases to be part of British India * and its government 
ts regulated by Order m Council made on September a6th, 1936 
The Order provides for appeal from Courts in Aden to the 
High Court of Judicature at Bombay, and also for tlie expenses 
for tins service to be paid to the High Court as the King in 
Council may determine It also regulates as regards Aden for 
appeals from the Bombay High Court to the Pnv'y Council 
'Property held by the G^emment in Aden ts vested m the 
Crown for the purposes of that territory 


t Ss 95 and 96 
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CHAPTER XII 


DISTRIBUTION OF POUERS 

Under the Act of 1919 the real nature of the Indian Govern- 
ment was unitary The Central legislature had the legal 
power to legislate on any subject even though it was classified 
by the Government of India Act as a Provincial subject, and 
the Provincial Legislature could similarly legislate for its own 
territory on any subject even though it was classified as a Central 
subject An Act of each Legislature Central or Provmcial- 
requirea tne assent of the Governor General That assent having 
been given the validity of any Act of any such Legislature was 
not open to question m any legal proceedings on the ground that 
the Act affected a Provincial subject or a Central subject 
The Scheme or The essence of Federalism u the dis- 

Distribution or Powers tnbution of powers between the- 
IN THE Act Federal Government and the Federal^ 

mg Governments The principle of the Act of 1935 is the. 
statutory allocation of exclusive powers to the Federal Govern, 
ment and the Provinces This marks a fundameiittl departure 
fThe establishment of Federation and the grant of Provincial 
Autonomy have necessiUted the statutory allocation of cxclu 
sive jurisdiction to the Centre and the Provinces respectively^ 
The pnnciple of distribution of powers followed m other Con 
stitutions has been to speofy exhaustively the subjects allotted 
to one Legislature and to assign to the other the whole of the 
unspecified residue In the Federations of Australia and the 
United States powers which are not given to the Centre are 
reserved to the States or Provmces that is to say the States otj 
Provinces have the residuary legislative powers fn Canada tWu 
Centre and the Provinces have only specific powers and the re 
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siduary power is with the Centre •'in the Indian Federauon, 
thejchcme o£ distribution of powers is two fold There is one 
scheme as regards the FederaUon and tlie British Indian Pro 
and a quite different scheme as regards the Federation and 
jhe_Sutes As regards the Federation and the Bnlish Indian 
Provinces, these powers are speafied in three lists which represent 
the allocation by enumeration of the functions of legislation, in 
eluding taxation to rival Legislatures The Federal List con 
sists of fifty nine subjects, the Provincial List of fifty four sub 
jects, and the Concurrent List of thirty six subjects of which 
twenty sue are in Part I, and eleven in Part IIJ Thus the sub 
jects of legislative activity are enumerated under 149 heads 
The Legislative Lists are given m Appendix E 

This method of distnbution of powers by allotauon covering 
the whole field of legislation by specific enumeration is without 
panJIeJ Jt was urged that this method will lead to endless 
jjtigation and disputes It was pointed out however, that it 
was in consequence of the existence of two sharply opposing 
schools of thought in India on the subject— one favouring the 
e'numeration of Federal powen, the other only that of Provinaal 
powers, leaving the residue to the Provinces and the Federation 
respectively — that the compromise of the specific enumeration of 
their respectue powers was adopted* Under the Act there are 

The reasons for providing three Le^islauve laiti m ihe case of 
Bnlish India are given by Sir Samuel Hoare in these words If it had 
been possible to have one List, we should have been gbd, but un 
fortunately in my opinion, for these Indian problems, when we came to 
apply to the actual facts what we desire, we found it to be impossible 
We found that Indian opinion was very defirutely divided between, speak 
ing generally, the Hindus who wish to keep the predominant power in the 
Centre and the Mussulmans who wish to keep the predominant power 
in the Provinces The extent of that feeling made each of these com 
•^wities look with Ihe greatest suspiaoa at the ratduary fieJd the Hindus 
5/ raanding that the residuary field should remain with the Centre, and 
Joe Musrulraans equally strongly demanding that the residuary field should 
remain mth the Provinces 

Afy Hon fnend will bebevc me when I say that the feeling 
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three lists ( i ) the Federal List, (3) the Concurrent List and (a) 
the Provincial List The enumeration of subjects in the three 
Lists 15 so elaborate careful, and exhaustive that the residue is 
almost negligible But even so it is beyond the wit of nian-l|) 
provide for all possible contingencies, and provision Js_2Ccord 
ingly made for the residual power of legislation which, u to-b®- 
assigned by the Governor General, acting m his discretion,-4o 
the Centre or to the Provinces as he may think right* Jn doing, 
so, he may seek the advisory opuiion of the Federal Courtj. 
Thus the scheme of the Indian Federation differs from that of 
other Federal Constitutions 

The Federal List comprises subjects which are essential and 
vital for the existence of the Federation They are also subjects 
which concern India as a whole, and which require uniform 
treatment The Provincial List comprises subjects which are 
essentially of a Provincial nature, and in which the Provinces 
are vitally interested 'Die. Concurrent List contains subjects- 
which are essentially of Provincial mterest, but which require, 
uiuform treatment and coordination throughout Jndia^ Having 
regard to the system of legislation prevalent in India till nov^ 
the importance of the Concurrent List cannot be over stated It 
u also to be remembered that the different Provinces of India 


deep and very bitter i>n thu issue We tned to bndge the difference, 
but the only bndge that we could ffnd between the two diametrically 
opposite points ot view was to have tbiee bsls, namely, the Federal Listr- 
the Provincial List and the Concurrent Ltsl Each is as exhaustive as 
we could tnalie if so exhaustive as to leave htlle or nothing for the 
res duary field I believe we have succeeded in that attempt, and that 
all that IS Ukely to go into the leuduary field is perhaps some quile 
unknown sphere of activity that neither my Hon fnend nor 1 can con 
template at this moment We find that we have already exhausted 
the ordinary activities of Govemuienl in these three lists I agree wth 
my Hon fnend that it means cnnplicaUons I believe that if also roea^ 
the possibility of ncreased hugabon I very much regret that fflaf 
15 SO, but I would say that in mew of the very strong and bitter 

feeling that is in India on the subject, this is the only way to deal with 
the difficulty ' (Moure of Cimmens Debates) 
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are in many matten not equally advanced , hence die importance 
of the Concurrent field winch enables the Federal Legislature to 
let^islate while leaving sufficKmt fr&^om to the Provincial Legisla 
to vary Federal legislation to suit the Province, can hardly 
•be doubted Tim provision may open a fruitful field for litiga- 
tion but under the arcumslances it is inevitable 

As regards the Federation and the States, there is only one 
list that IS to say, the Federal LcgislaUse List It is to be noted 
that injhis list only those items are Federal which are accepted 
by the States as Federal by their respective Instrun'cnts of 
Accession, with all the lunitations and reservauons contained 
therein. There is no other hst as the whole of the residuary 
power IS reserved to the States 

The power of die Federal Legistalurc, or its legislative com- 
petence extends to making laws for the whole or any part of 
British India or of any Federated State and that of the Provin 
cial L^islature to making laws for the Province or any part 
thereof' /Federal Acts may have extra temtoml operation widi 
it*pect to (a) British subjects and servants of the Crown m 
X ly part of India, (5) Bntish subjects domiciled in any part 
of India wherever they may be, (i) to, or to persons on ships 
or aircraft registered m Brmsh India or any Federated State 
wherever they may be , {d) m the case of a matter on which the 
Federal Legislature will tegislate for the State, to the subjects of 
that State wherever they may be , (i) in the case of a law for 
the regulation or discipline of any naval, military, or air force 
raised m British India to members of, and persons attaclied to, 
employed with or following, that force, wherever they may bej 
As already noted, the Constitution provides three lists for the 
mbject imtter of Federal and Provincial laws, covering the whole 
^>wn sphere of Government activities* Emvision is also made 
4he residual powers 

. The Federal Leg.jlan.re alone has power to nuke laws as 
’ ® ’ S 100 (7th Schedule) See Append, a E 
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regards matters in the Federal Lut It ts to be noted that 
the legislative competence ol the Federal Legislature as 
regards the States is strictly restricted to the mattere accepted 
by the Instrument of Accession of the State concerned ‘ 
Federal Legislature and the Provinaal Legislatures Jiave con_ 
current powers to raahe laws on matters in the Concurrent List, 
The Provincial Legislature alone has power to make laws on 
matters m the Provincial last The Federal Legislature can 
legislate on mAtters in the Provincial List except for a Province 
or any part thereof However, if the Governor Genera! in his 
discKOon declares by proclamation that a grave emergency exists 
-whereby the sccunty of India b threatened, whether by war 
or internal disturbance, the Federal Legislature has power to 
make laws for a Province with respect to matters jd the Provm 
<ial List A Proclamauon of Emergency declaring that the 
security of India is threatened by war or by mternal disturbance 
may be made before the actual occurrence of war or any such 
<li!tuibance if the Governor General m his discretion is satisfied 


that there u imminent danger thereof * Thus the Federal Legu* 
lature may invade the field of the Provincial Legislature 5ut 
no Bd! or amendment for this purpose shall be introduced twlh 
out the previous sanction of the Governor General given m his 
discretion, and before giving his sanction the Governor-General 


■must satisfy himself that the proposed provision is proper The 
Provincial Legislature is not debarred from legislatmg, but if 
Provincial legislation prior or subsequent to Federal legislation 
IS repugnant to the Federal legislation, the latter shall prevafl 
during Its opention Tlie proclamation of emergency may be 
TO-oked by subsequent proclamation by the Governor General 
It must be comraumcated to the Secretary of State fonhwith- 
and shall be laid before both Houses of Parbament. and cea;e 
to oper^e at the end of six months, unless approved withm^ 
period by resolutions of both Hou«s of Parliament Any sue! 

^ *S ia6 A (5) 
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Federal law expires six months after the expiry of the proclama- 
toon of emergency ’) Such a power is absent in the American, 
Canadian, and Australian ConstituttODs, except during war, when 
^Y'5-Federatlon may legislate for the units on matters on whidi 
it cannot do so during peace With all tlie devolution under 
the Act of 1935, the ultimate responsibility of the Governor- 
General to the Secretary of State for tlie peace and tranquillity 
of British India remains, and with a view to enabling him to 
discharge his responsibility, this power is given to the Federa- 
tion T t IS in a sense A legacy of the pre-Federation Constitution 
The Federal Legislature may pass an Act for regulating any 
Provinaal subject for two or more Provinces at the request of 
the Chambers of those Provinces expressed in resoluuons to that 
effect Such a Federal Act may be amended or repealed by the 
Provincial Legislatures * 


Residuai. Powers 


The residual power of Jegjshuojj js gjyen to 
the Governor Genera) The Governor General 


itt-hujdiscietion may by notification empower either the Federal 
Legulature^r the Provincial Legislature to enact a law on any 
matter_not enumerated in any of the three lists, or 
iinpose_a tax not mentioned m them, and unless as otherwise 
directedy-the executive authority of the Federation or of the 
Emvince, as_Jhe case may be, extends to the adinmistration of 
any l aw so made* The three lists, as already stated, are so 
comprehensive and exhaustive as likely to render the aid of this 
provision unnecessary Before allocating such a subject, the 
Governor General has to satisfy himself that it is not already 
included m the lists, and he may seek tlie advisory opinion of 
the Federal Court Before granting his previous sanction to the 
introduction into the Federal Legislature of any Bill or amend 
ment relating to a matter in the Concurrent List, the Governor- 
^ .^ral should see that the Governments of the Provinces which 
• will be affected by any such measure are duly consulted upon a 
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proposal or proposals involving any burden on the revenues of 
the Province ' \Vhen giving his assent to a Provincial law on 
a matter in the Concurrent List reserved for consideration on 
the ground of repugnancy to the Federal law, the Govemji 
General has to have due regard to the importance of preserving 
subsUntially the broad pnnaples of those codes of law tlirough 
which uniformty of legislation has hitherto been secured * 
Residoal Powers as It IS to bc clearly noted that the question 
Reoards the States of residual powers refers Co the Federal 
Legislature legislating for British India in relation to the Pro 
Vinces and for British India alone As the whole field of legis 
lative activity is mapped out m the three lists between the 
Federation and the Provinces of British India a doubt may anse 
as to whether a subject unenumeraied m either list falls withm 
the Federal list or the Provincial list or the Concurrent list To 
resolve this doubt, provision is made for the residuary power 
As regards the States, there is only one )uc, that u to sayjbe 
Federal List Jherc is no State List.- Unlike in Entisb India 
the whole field of legislative activity is not mapped out IVhat 
IS mapped out is only the Federal sphere with jespect-to-evly 
State The residue rests entirely with the States- Hence, the 
question of residuary powers as between the Federal Legislature 
and the States does not arise In other words, all poweruiot 
expressly conceded by the States to the Federation are cxpressly- 
TCserved to the States 

The Federal Legislature may by its Act apply the Naval 
Discipline Act to the Indian naval forces, subject to such modi 
fications as may be made by the Federal Act to adopt the 
provisions of the Impenal Act to Indian circumstances and to 
such changes as may be made by the King in Council to regulate 
the relation of British forces and ships to those of India Bu' 
if the Indian forces and the ships of the Indian Navy are pJafed 

Instroraenr of Instructions, XXV 
Draft Instruiocnl t>f Instructions, XXVI 
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at the disposal of die Admiralty the Na\-al Disaplinc Act sliall 
hart effect \sathout any monfications or adaptations ‘ 

fThe Federal L^Klature, e\en tf die subject js in the Federal 
has CO poiier to girt effect to international legislation or 
the implementmg of treaties and agreemenu wth foragn 
countries m relation to the Provinces or States \Mthout the 
previous consent of the Governor of the Province or die Ruler 
of the State affected *• Any such Federal Act may be repealed by 
the Federation, or, when the treaty or agreement ceases to have 
effect the Province or the State This restriction applies 
only where the subject matter is not otherwise included m the 
Federal authority, exdusne or concurrent 
Protisiovs as The very existence of the three lisu defining 
TO REPeoNA>c\ the jurisdictions of the Federal and the Provm 
aal Legtlature* makes u necessary to provide for cases of 
repugnancy or inconsistency between the Federal law ind the 
Provinaal law 

^If a Provinaal law is repugnant to a Federal law which the 
J^eral Legislature is competent to enact or to any existing . 
Indian law on a matter m the Concurrent last, ^he F^eral law ^ 
either previous or subsequent to the Provinaal law shall prevail, 
and the Provinaal law, to the extent of the repugnancy, is void) 

In the Cancuxxent List thcLgcneral precedent that a Federal 
law supersedes, a Provincial law is not given full effect. On the- 
Goncuirent subjects,.a Federal law or a Central law normally 
ovemdeaji Provincial law But if the Provinaal law is reserved 
for the GoverTwr General or for the Crown and has received 
assert, it prevails over pnor Tegislatron, but the Federal Legisla 
ture may with the previous sanction of the Governor-General in 
hb. discretion enact further legislation on the matter 
^ Jt IS to be noted that under the Act as regards all items 
'^epted by the State as FederaL both the Federal Legislature ^ 
and the States have concurrent power to legislate. This means 
* S lOa 
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that the ia\vs of the Federal States and their right to legislate on 
the Items accepted by them as Federal continue in force till the 
Federal Legislature enacts a law m respect of them 

If a State law is repugnant to a Federal law which exten(ls 
to that State whether passed before or after the State law it 
IS void to the extent of the repugnancy and the Federal bu' 
shall prevail ‘ This provision a necessary because unlike the 
Provinces the States are competent to legislate for their temtones 
even on a subject accepted by them as Federal 
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CHAPTER Xni 

LEGISLATIVE COMPETENCE OP INDIAN 
legislatures 

The federal Legislature is a non sosereign law-making bod> 
It has no constituent powers The. power of the Imperial 
Parliament to legislate for BntishJndia is no way affected by 
the. Act cl_i 935 .i This power was unequivocally asserted in 
the Preamble to the Act of 1919 which is not repealed though 
the Act Itself is repealed Positively the Brituli Parliament can 
India, and ni^atively the Jedera) Legislature 
IS ahsolutely—prohihited from legislating on certain subjects. 
Gerlain-absolute-restncuons.aTe.jmposed on the legislative com- 
p^nce_o£_tfaft-federal Legislature. ^The Federal Legulature 
IS not competent, firstly, to make any laws affecting the Sovereign, 
or the Royal Family, or the Succession to the Crown or the 
sovereignty, dominion or suaeramty of the Crown in any part, 
of India, or the law of Bntish nationality, or the Army^ 
Act, the Air Force Act, or the Naval Discipline Act, or the 
law of Prize or Prize Courts, secdfidly, to amend the Con- 
stitution Act Itself except in $0 far as is expressly perrmtted 
by the provisions of the Act , thlrtlly, to make any law 
derogating from any prerogative nght of His Majesty to grant 
special leave to appeal to the Privy Council from any CourtJ 
The right of appesj to His Majesty is a prerogative nght, but 
* has been negatived by the Irish Parliament and the Canadian 
.-egislature acting under the Statute of Westminster, statutory 
provision lias therefore been made to preserve this right 
1 S 110 
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Restrictions are also imposed on die law mak i n g poweiLof-tlM 
Legislature ’ 'The fonxnt of the Governor General given m hi; 
discretion is required for the mtroduction m the Federal Legisla 
ture of legislation which (d) repeals amends or is repugn^i 
to any provisions of any Act of Parliament extending to British 
India (ir) repeals amends or is repugnant to any Governor 
General s or Governor’s Act or any ordinance promulgated m 
his discretion hy the Governor General or a Governor, fr) 
affects matters m which the Governor General is required to act 
m his discretion (d) repeals amends or affects any Act relating 
to any police force {e) affects the procedure for criminal pr^ 
ceedings in ivhich European British subjects are concerned, u) 
subjects persons not resident m Bntish India to greater taxa 
tion than persons resident m British India or subject companiei 
not wholly controlled and managed in British India to greater 
taxation than companies wholly controlled and managed therein 
(or which in other words discnmmates against non British 
Indians and non British Indian companies in matters of taxa 
'*0*') » affects the grant of rebef from any Federal tax ^ 
income in respect of income taxed or taxable in the Unitri 
Kingdom Further, ^o3ill or amendment affecting the- coinage, 
or currency, or tlie constitution or functions of the ReseiVt. 
Bank of India may be introduced m the Federal Legislature, 
save with the sanction of the Governor General given 
discretion’ Again the previous sanction of the Governor 
General is necessary to the introduction of a Bill or amendment 
prescribing professional qualjficatwnsJ 

The. legislative competence of the Provincial Legislatures is. 
equally restneJed <The previous sanction of the Governor 
General given m his discretion is required for the introductior 
of any Bil] or amendment m the Provincial Legislatures whig! 
(a) repeals amends or n repugnant to any provisions of anj 
Act of Parliament extending to Bntish India, repeals 
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-imends or is repugnant to any Governor General s Act or any 
ordinance promulgated m hts discretion by the Governor 
General, affects matters in >vhitli tlie Governor 

t^tneral is to act m lus discteUon (k) affects tlic proccduie 
for criminal proceedings in which European British subjects are 
concerned Moreover the prevaous sanction of the Gov'crnor 
given in his discretion is required for die introduction of any 
Bill or amendment which (I) repeals or amends or is repugnant 
to an> Governors Act or an^ ordinance promulgated by the 
Governor in liiv discretion (ii) repeal* amends or affects any 
Act relating to an\ police force J 

In addition to the*e general provisions prior sanction of die 
Governor General or a Governor is also requisite m certain other 
cases Thus die Governor General or Governor must sanction 
t he-i ntroduction of financial Bills* Tlicn die Governor General 
must sanction die introduction of any Bill in the Concurrent 
apJiere vvhicJi provides for the gmng of directions to die Provin 
aal Governments or any Bill vvhicli affects tasation in which 
Provinces are interested* 

(Under die Instrument of Instructions' die Governor General 


1$ directed not to a«eni to, but to reserve for the signification 
of His Majesty s plea«ure an> Bill which would repeal or he 
repugnant to the provisions of an> Act of Parliament cvtendmg 
to British India, an^ Bill vvhidi m his opinion would if it 
became law *o derogate from die powers of die High Court 
of any Province as to endanger die position vvhidi these Courts 


are by the *aid Act designed to fill (r) any Bill passed by a 
Provincial Legislature and reserved for his consideration which 
would alter the character of the Permanent Settlement , (^) any 
Bill regardin'' which he lias doubts whether it docs or docs not 
- ^Hend against die provasions a'ninst discrimination etc,I 

criie Icgi htne compcienre of the. Indian Legislature, is thus 
lestrictedjo a four fold jmntier, FtAfljr, it has no constituent 
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powers, and the power of the British Pariiament to Ji^islate for 
India IS reiterated Secondly, absolute restrictions are imposed 
with respect to certain matters, while the previous sanction ot 
the Governor General is necessary with respect to others Thlrcii^, 
the Governor General is directed to reserve certain Bills /or the 
signification of His Majesty’s pleasure In addition to this, the 
Governor General and the Governor liave the power of vetoing 
any Bill or disallowing it, and His Majesty may disal/ow an 
Act passed by the Indian Legislature witliin twelve month^after 
it has received the assent of th<- Governor General Fourthly, 
all the provisions with respect to discrimination arc also m the 
nature of restrictions on the legislative competence of the Legisla- 
ture^ All these provisions in their cumulative effect make it 
abundantly clear that the Indian Legislature is a non sovereign 
law making body 

The legislative competence of the Indian Legislature differs 
from that of the Dominion Legislatures, which, under the 
Statute of Westminster, 1931, are both legislative and constituent 
assemblies The Legislatures of Canada, the Union of South 
Africa, and the Irish Free State, which have adopted th^ provT 
sions of the Statute of Westminster, are free from any legisla 
tive restrictions, save such as are due m the case of Canada to 
the federal character of the Constitution Australia and New 
Zealand as they have not adopted the Statute of Westminster, 
are subject to the restrictions imposed by the Colonial Laws 
Validity Act of 1865, under whitii dieir Act, if repugnant to 
the Imperial law which applies to them, is to that extent void 
Further, they have no competence tor extra territorial legislation 
With their adoption of the Statute these legislative fetters will 
be abrogated In the case of India, the bmitations are partly, 
absolute and partly conditional TTie position of the Indian 
Legislatures under the Act of 1935 resembles to a large ext^ 
that of the Dominion LegaJatures under the Colonial Laws 
Validity Act of 1865* 

' S«e al,o Chapter XXllI 
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Promsions with Respect to Discrimination etc 

^^Fears have been entertained and expressed by British business 
men that the exercise of its poner by the Indian Legislature 
may result m the imposition of penal tariffs on British goods, or 
m the application to them or to Bntish companies of penal rcstric 
tive regulations with the object not of fostering Indian trade, 
but of injuring and excluding Bntish trade Similarly apprehen 
sions have been felt by Indians that under the plea of safe 
guarding the legitimate interests of British business m India, 
India’s efforts to encourage her industries may be throttled 
^^lth the object of allaying Uiese fears and suspicions on both 
Sides elaborate provisions wiUi respect to these subjects are 
made m the Act The cardinal principle of all the provisions 
relating to discnminatton is reciprocity of treatment for the 
nationals of one country in the other country in all matters to 
which these provuions refer Normally, these are not in tlie 
lature of the fundamental provisions of the Constitution but 
^jrfe only safeguards against possible discnmmation Having re 
gard to the interests of the ^tish in India and the insistence of 
Bntish commercial interests on adequate and effective safeguards 
m the Constitution against discnminatoiy treatment, they are 
embodied in the Act as sections 

EitmsH SvBjters A British subject domiciled in the United 
Domiciled ix the Kingdom is exempt from the operation of 
*0 much of any Federal or Provincial law 
as (dj imposes any restriction on the nght of entry into Bntisli 
India , imposes bj reference to place of birth, race, descent 
language, religion, domicile, residence or duration of residence, 
^y disability, liability, restriction or condition in regard to travel, 
■^^dence, the acquisition holding, or disposal of property, the 
lolding of public office, or the carrying on of any occupation, 
tadt, busmess or profession' This exempnon .s not val.d 
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by either party thereto* fThe objection has been put forward 
that, considering the acquired industrial ad%’antages of Great 
Britain and the industrial backwardness of India not due to, 
Natural handicaps, the imistencc on reciprocity of treatment in 
the absence of equality of conditions is not reasonablej 
^ It was sugeested in some quarters that 

pROrESSIOVAL AND . , . , . L l_ U* 

Technical Qualieica the Indian L^islature, which has a nght 
Tiovs IV General pi^scnbe the conditions under which 

the practice of professions generally is to be carried on in India, 
might discnminate against persons holding qualifications acquired 
in the Umted Kingdom The nght of the Legulature to pres- 
cribe these conditions cannot be restricted But with the object 
of securing to these persons the statutory right to continue to 
practise notwithstanding any future Act of the Indian Legisla- 
ture or a Provincial Legislature, the Act provides that no legisla 
tion laying down professional or techmcal qualifications for the,/ 
exercise of any profession, occupation, trade or business, or the 
holding of any office in British India, can be introduced without 
^he previous sanction of the Governor Genera! m his discretion 
or of the Governor in his discretion iThe Governor General or 
Governor shall not give Im sanction to such legislation unless 
provision is made therein to secure that no person lawfully 
practising any profession, carrying on any occupabon, trade or 
business, or holding any office in Bntish India at the time shall 
be debarred from continuing to do so unless it is necessary m 
the interests of the public^ Further, all regulations for this pur- 
pose made under any Federal or Provincial Act must be pub- 
lished four months before they come into operation If, within 
two months after pubheaUon, the Governor General or Governor 
receives representations against them and is satisfied that there is 
ground for the complaints, he may m his individual judg 
r'/'cHl, by pubbe notification, di^low the regulations or any of 
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them ' TJir Gpvcrnor Ccn^nil may apply tlicce principles to 
rcfftihtions rnido under my Indian law exisimp before this Act 
comes into opcr-rtion nnd the funetjom under die Federal or 
Provmcnl law '.iiall be performed by llie Governor GencralH|[r 
the Governor in his mdnidual judgment* 

The profesMon of medicine has received special- 
QuvLtpicA-noNs protection An attempt was once made by the 
Indnn I rpisbturr to restrict Uie right of Untivli medical practi- 
tioners with hritish quahfiemons to practise Parliament lias 
tiiereforc provided elaborate safeguards m their favour. The 
basic principle of these provisions is reciprocity Tlic Medical 
Practitioners’ Act o( i88fi, wlucli ts applied to British India, 
accords recognition to Indian practitioners registered m the 
United Kingdom It entitles any person who holds an Indun 
medical diploma rccognited for the time being by the General 
Medical Council as furnishing a su/Bcicnt ginrantee of Jas poues 
Sion of the requisite Knowledge d skill for the efficient praette 
of ntcdictne, surgery, and rudwifery, to be registered on apph 
cation in the hfedicat Register of tlic United Kingdom Clbe 
act also provides that svhete the General Medical Council ha?i 
refused to recognize a medical diploma for this puiposc, the 
Privy Council, on application being made to lliem, may, if 
they think fit, after considering the application and after com 
munication with Uie General Medical Council, order the latter 
to recognize the diploma, and the Council arc thereupon under 
a statutory obligation to do so Tlicrc is aho m India a Medical 
Council set up under tlie Indian Medical Councils Act of ifl33 
with analogous rights and powers to tliosc of the British Medical 
Council To secure ccpial treatment for British medical practi 
lioiiers in India, it is provided that Bntisli medical practiuoncn 
domiciled m the United Kingdom or India, duly qualified m d’'- 
Unitcd Kingdom, diall not by virtue of any existing Indian^ 

’■* Regulations include niles, bjeliyrt, ordefi and ordinance* 
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or Federal Act or Provincial Act be excluded from practising 
medicine, surgery or midwifery m British India or from being 
registered therein as qualified medical practitioncn, except on Uic 
that the diploma held by him is not sufficient proof 
of his knowledge and skill for the practice of the profession ) But 
he shall not be excluded on this ground unless twelve months’ 
notice IS given to the Governor General and to the University 
or other body granting that diploma, and unless tlie Privy 
Council if appealed to holds that the diploma does not furnish 
sufficient guarantee of his possession of the requisite skill and 
knowledge Provision is made enabling any University or otlicr 
body which grants such a diploma if aggrieved at the exclusion 
of such a practitioner, to apply to the Privy Council, wfiidi, after 
having considered the evidence and representations, shall deter- 
mine whether the diploma* m question docs furnish such a 
guarantee, and shall communicate its decision to the Governor- 
General, who shall cause it to be published Tlius the same 
reatment which Indians receive m the United Kingdom is 
ccurcd statutorily to British practitioners in India The power 
>f^any recognued authority m the United Kingdom or British 
India to suspend or debar any person from practice on the 
ground of misconduct, or to remove any person from a register 
on that ground, remains unalTcctcd * Provision is also made for 
safeguarding persons domiciled in Burma and entitled to practise 
in the United Kingdom under British or Burmese qualifications 
Again, any medical officer on the active list of the Indian Medi- 
cal Service or any other branch of His Majesty’s forces is auto- 
matically entitled to be registered in British India as so qualified 
to practise m British India and tlius secures his right to treat 
the civil population * 


these provisions aimed at preventing discrimination acainst 
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British subjects domiciled m the United Kingdom, or companies 
incorporated in the United Kingdom, or ships or aircraft owned 
by Britishers, or British professional men, are very complex .All 
these matters are within the legitimate ambit of-lheXcgisIataf-, 
Any attempts to restrict that ambit statutorily or even condition 
ally or even on the ground of reciprocity, are unknown to the 
Dominion Constitutions They arc incompatible with the grant 
of full legislative power to the Federal and Provincial Legisla 
turcs Legally this view is unchallengeable But these provi 
sions are in the nature of safeguards to protect the interests of 
British citizens who have acquired vested interests in \anous 
spheres of India’s life in ihe course of British rufe in fnda 
Having regard to the amount of capital invested by the Bntish' 
in India, and the position occupied by British professional men 
m Indian business, and by ilic practitioners in various profes 
sions, and also by the members of the Services, and finally 
having regard to the conception of partnership between the 
United Kingdom and India, which is mutually beneficial to both 
countries, these provisions are not only justihed, but are con 
sidered essential and beneficial to India 
Bio»Ts IN T«e Some Indians insisted that the Constitution 
Naturb or should contain a declaration of funds 

rtiNaiMsNTAt RMHrs mental right* of dilTerent kinds to reassure 
the minorities and to assert tlic equality of all penons before the 
Law, and for other like purposes in many constitutions, noubV 
those of the European States, after the War, there is an 
explicit declaration of the fundamental rights of citizens I'lth 
the exception of the Englisli Constitution' all modern const! 


tutions contain provisions dcclanng these rights The neccssiq 
for these provisions is recognized In England the principles of 
the Constitution do not originate m the Constitution, but tk 

-i L IS esumated that Ae total Bnmh capital invested in Indl/' 
ore thousand million pounds « 

v»There is no such declaration of fondawental njrhtj even m thi 
constitutions of Canada and Australia ‘ 
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Constitution itself onginates and c based on the fundamental 
rights of the individuals These rights arc assumed and c\ery 
attention is directed to securing effectite measures for enforcing 
r — nght>i But_tht English precedent is an exception. How- 
ever the Indian demand was negatived on the ground that such 
a declaration is not of any great practical value ‘ Abstract de ^ 
clarations are useless unless there exist the will and the means 
to make tliem effective It was further negatived on the ground 
that th f Statps had ma de jt abundantly clear that no declara 
t ion of fu ndamental rights » to apply m State territories, and 
that It would be altogether anomalous if sucli a declaration 
h ad leg al force i n part only of the area of the Fcderation. 
While negativing this demand, the Constitution has given effect 
to some of the legal pnncjpJes analogous to these rights, and 
these pnnciples are embodied in the provisions which impose 
restrictions on the Legislature and Executive m certain matters 
No Provincial Legislature or Government, by reason of its power 
as to trade and commerce in the Province and the production, 
•u^ly and distribution of commodities, has power to prohibit or 
restrict the entry into, or export from, the Province of good^f 
any description, nor has it power to discriminate m toll, cess, 
tax or due as between the goods manufactured or produced in 
the Province and other goods, or between goods manufactured 
and produced outside the Provmc^ according to locality Any 
law passed in contravention of tins provision is to the extent 
of the contravention invalid' 

Further, (it is provided that no subject of His Majesty 
domialed in India shall on grounds only of religion, place of 
birth, descent, colour or any of them be ineligible for office 
under the Crow n in India, or be prohibited on any such grounds 
ft»in acquiring, holding or disposing of property or carrying on 
occupation trade, business or profession in Bntish India^ 
But this pixffiibitJon does not exclude legislation prohibiting 
*S 297 
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absolute}) or partial!) t)>e ole Or mortgage of agricultural land, 
situate in an\ particular area and ow-ned by agnculiunsts, 
to non atriculninsts or to interfere vsidi any righte of roemben 
of a cornmunm that ansc from personal law or custom hav^* 
the force of la\s This proxision is m addition to tlie 'pecu! 
re'ponsibilitv of the Go\-emor General or Goxemor for safe 
guarding die legitimate interests tif the minorities The possTbJ 
It) of expropnation is rtcognirtd tHence it is pronded that no 
person tna) be deprived of bis property in British India sate bj 
the audiont) of law Laws either Federal or Rrtmnaal, author 
lung die compulson acquisition for public purposes of land, or 
an) commemal or industrial undertaking or interest therein 
must also pro\ ide for the payment of compensation for the 
propert) acquired, and must specify eitlier the amount or the 
prmciplrt and the mode in which it is to be assessed Further, 
the prior anction of die Governor General or Governor » neces- 
sary to any Federal or Provincial Bill transferring land to pubhe 
ownenhip or modifying nghts therein, including land revenue 
nghu * ^ 

Similarly it is provided that no rights or privileges in jraped 
of land granted before January i 1870 orOiereafter for services 
rendered and no pensions awarded for pobucal considerations 
or on compawionate ground> shall be taken away or varied 
e\eept widi the assent of the Coxemor General or Governor given 
in his individual judrtneni This protection is given for the 
rights and privileges and the pensions of persons who have 
rendered senicei to the Government* Tlie remedy for a breach 
of any condition on which the grant is made is not affected by 
this provision 

All these provisions are intended to verve the purpose of a 
dcchration of ihie fundamental nghts of citizens •>- 

' S 2«i8 

S 299 Land metudrs imtnovabfe propfrt> of rverv kind 
an\ nghu in or over such propert- and undertalinr incJudrs part d 
an undertaking 
*S 300 
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ADMINISTRATIVE RELATIONS BETW EEN 
FEDERATION, PROVINCES AND STATES 


('Undet-lhe.-New Constitution, Bntisli India is transformed 
from a unitary into a Federal State, and the respective spheres 
of the Centre and of the Provinces are strictly delimited, and 
the jurisdiction of each (except m the Concurrent List) excludes 
the jurisdiction of the other) But it is necessary to remember 
that while the P rovinces are autonomous, the ultimate a nd 
resia uary‘responsibiliW the peace and tranquillity of the wh ole 
onndia tests in the Go vemo r»ueneral, uhicn requires the 
supers ision and control of Provincial Governments by the 
Go\eiiior General There is a necessity for an effective admmis- 
txative nexus between the Federation and Jts constituent units. 
"T^^the ambit of the legislative and executive authority of the 
Federation and its constituent units is delimited, it 
IS e yre<slv prqvided.JhaLth&-exccutive-^mhotity of 
the Provinces a nd the Federa ted States shall be so exercised as • 
to^ secure respect for the laws of the Federation applicable to 
the 'T’rovinces and the States ‘ But m the exercise of the 
executive authonty of the Federation m any Province or State, 
re gard sl^l l be had to the interests ol the Ero vjnce or S tate ^ 
Thus there is a statutory obligation imposed on the Provinces 
and the States to secure respect for F^eral laws within tlieir 
territories r^e Gov emor General may direct any Governor to 
ac ^ his agent m the Province in respect o f tribal areas defence, ■ 
^^hanairs or eccle sjastical a ffairs , and irTThiTcapacity' the 


'^1 Laws of the Federal Legislature in relauon 
^ MisQrg Indian law applying i 


to anj Province include 
in that Province 
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Go\-enwr shall act in his discretion subject to the directions of 
the Go\ emor General ' 

To un<*«T^tand the admmisttatiti* nexus, it is to be rem^__ 
bered that administration generally inclu des three thmgs 
the prescribins of regulations for giving effect to the ta ws and 
acimues of the Federal Government, including the issue of 
esplanatorj circulars and instnictHms , (i>^ the ^tu aljcagying 
out of the laws and regulations on the spot b> means of officials , 
and c'tfae function of inspectioii. 

f\s regards the ^ntish Indian Pixm nces, the Act prosndes 
four methods of Provincial or local adnunistiation of Federal 
laws (lY I n som e matt ers the Fe de ral subjects are administered 
m Provinces directly bv the_Federal officers (S) Yhe Governor 
General may, with the consent of the Government of a Province 
entrust either condiaonaH) or unconditi onalh to the Frotm - 
oil Govenunent, or lu officers functions m relation to arv 
matter to which the executive aulhont) of the Federation 
extends * Uu] tbi Federaf Govenunent may by a Federal Act 
co nfer powers and impose duties upon a Province or officcn*^ 
autEonno thereof* If methods (b) and (in) are adopted, ite 
Pronsce shall be paid such sum as may be agreed or, m defau lt 
of agreement, determined by arbitration m rmpect of any crtri 
cost of administraaon incurred by the Province The Federal 
GovTmment lavs down detailed regulations for giving effect K> 
Its laws and activities, and the Provinces are under an obligation 
under the Act to enforce aO the laws tn the Provinces, 
Federal Coveminent has al-o the power of mspectmnja-Fcds^ 
matters 

( As regaidj the States, the Act provides four posvlble.ro ethod? 
of'BeaTin^ local a^uusmixm f?) The admuustraDcu 
may, with the Rufcds-<oii>ent, be entrusted to hun or 
officers by the Governor General * * It is the Federal GovenuneJ^ 

*s iij. *s in (i) IS m (*1 

«S I** (0 
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«hich deades in any gjven ca** Vkhethcr and to what extent local 
administration is to be entrusted to the Ruler 
admmistr^on is entrusted unconditionally t<^ the'^ler, his 
'^iJelalTalone’wiir^^’^he laws li\.lhe Stat^ and they will 
be under his control, subject only to follossing the instructions 
issuedTy the Federal Gosemment The administration may 
alsoTTentrusted to the States partially and conditionally 

Secoj ^, the Federal Leg islature by its Act may confer 
posserT and iinpose _duti^or authorise Uie conferring of powers 
and fRe imp^ion of duties on the State or upon officers 
and authorities thereof to be designated for the purpose by the 
Ruler * The Federal Act melf lays do wn in a binding m^ner 
what^e Stat^an^its officers are to do in the way of_admims- 
tenng the_Act, although it rests svith the Ruler to designate the 
persOTis who are to carry out the duties proMded for The Act 
may withdraw the officers designated from the Ruler’s control 
and authority, and place them entirely under the authonty of 
the Federal Gos eminent In case these methods are adopted, 
ihn . Act provides that there shall be paid to the State such sum 
as may be agreed, or, in default of agreement, ^ete rmui ed^by 
arbitrationT’ iii respect of “any extra cost of “adfi iinTs tration m- 
curredjiy the State m connection with the'esTercise of the powers 
and duties conferred or imposed upon it * 

\ The'^ird jnethod_is_to_entni 5 t_lhe_admmistration_tQ_^e 
S tate under an agreem ent It is provided that, notwithstanding 
anything in the Act, agreements .may, and, if provision has been 
made in the In strument of Areession, shall be made between 
the Gover TyrUe ne raran aifie~Ruler fwt^ exercise by the Ruler 
or his officers ofTunctions in relation to the administration in 
his State of any law of the Federal Legislature which applies 
Any such agreement must contain provisions enabling 
^ ^ G o^'Crnor General to satisfy hi niself,Jiv inspection oLOther- 
"‘se, t hat me administration of d ie law to which the agreement 
1$ 12^ (s) '■ ~ 
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relates is earned out in accordance with the policy of the Federal 
Government, and, if he is not so satisfied, the Governor General 
in his discretion may issue such directions to the Ruler as he 
thmks fit ’ It is understood that only large States and thos«rli^ 
which good and efficient administration is most likely to be pro- 
vided will get the advantage of such an agreement It is to be 
noted that the undertaking of local administration by the States 
under such an agreement does not entitle them to any payment 
for the expenses of the administration 

Fourthly, if there is no reservation m t he In5trument_o f 
Accession by a State, or any of the arrange ments alrea dy staled, 
the Tederal Government itself may administer,the Federal law 
in a State by means of Federal officials under the Federal Govern 
xnent’s direct and exclusive control 

Jroviaaal executive auihoniy »haU be^so exercised-asjjot. 
W impede or prejudice the Federal executive-authority— The 
Federal executive authority extends to giving directions to Pro- 
' Vinces for that purpose The Federation is authorized to gn« 
d tfections to the Provinoa l Gowfnmws onlnatters o i tne exe ^ ^ 
tion of Federal laws on concurrent issue s, but the previous sane 
ti 5 n of the Governor Geherai^in hb“ discretion u ne cessary to 
“the miroducuon of any Bill or amendment m the "Legislature 
authorising such directions The Federation is also’au thonzeil 
to give direct ions to the ^Provinces for the construction and mam 
p^tenahce"*ol means of communication of. military importance, 
^diough usually the Federation itself will construct and maintain 
them under its powers of defence If sudi direcPons are not 
given effect to by any Province, the Governor General in hi* 
discretion may issue orders to the Gcpvexnor-,cnibod>ing_lhoe 
directions, aniTthe Governor under his special responsibility has to 
give effect to those orders, even against the advice of Minis^^ 
finally, the Governor General in his discretion may issue oroe— 
^ to the Governor of a Province as to the mode in which the Prt>- 
> *S 125 
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Mncial etecutive authorit) for preventing grate menace to the 
peace-rsEiKqiilllily of-Jndia 11 to be exercised ■; Thus, die 
powers of the Governor-General to give directions in certain 
- iatters and to issue orders for certain odier matters are cotnpre 
h^sive It may be stated tha t these powers are incom patible 
mth Provincia l Autonom y^^ but having regard W thejsspOBSibilityv.' 
of the Governor General for the Government of India, they are 
lnev^table 

In July 1939 m eight Provinces out of the eleven, Congress 
ministries were functiorung very vvell AVIth the outbreak of the 
war m Europe the British Government not knowing the possible 
attitude of the Congress ministnc^jowards Great B ritain m ca se 
Great Britain is involved in war thought it expedient to amend 
the Conl titutiw Act with Uie object of strengthening the exccu 
tive powers and authority of the Central Government over the 
Provinces This object was achieved by passing the Govern 
ment of India (Amendment) Act 1939 wliich added one more 
seetto ^be m g 126 A to the Co nstitution Act This measure was 
o&ssed as an er nergency__measure^o_meet_the_situattvn-Creatcd 
by the war It is provided that 

f W(iw. a.£roclamation of Emeigency is m operat ion whereby 
the Gov em or^eneral hasjjeclared.that^tc-security of India is 
threatened by war the executive authority of the Federation 
shall extend to the giving ot directions~ tg~a Province a s_to the 
mannerJTti^i yhich~~the~'executiv€~authQntv t hereo L is to ^be 
exercised, and an^^^wer of the^Federal-Legislature _to_make 
laws for_a, Etgyinco.vwth'^^pe^ to any .matter mcludes.power 
to makejavvs a s_respK ts 3 Proving conferring powers and the 

uTiPo^i on ^o f^rdutiesr upo n tlie~FederatiQn _ or ^officers^ and 

authorities of the Federation as respects that matter, notwitli 
^=«iding that it is one with respect to which the Provincial Legis- 
jture also has power to make laws But no bill or amendment 
which as respect s a Pro vince ^nfers powers or imposes duties, 
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OT authonses the confernng of powers or the imposition of duties, 
upon the Federation or upon officers or authorities of the Federa- 
tion in relation to such a matter as aforesaid shall he introduced 
or moved without the previous sanction of the Governor GcnefSi 
in his discretion and tlie Governor General shall not-givc-his 
sanction unless it appears to fum that the provisi on pres sed 
to be made is a proper provision in viess"^ th^Lnatur&of the 
emergency *) 

As regards the States, the executive authoril y-of tbc-State . 
shairBe so exercised as not to Impede or pryudice thc.**crcisc. 
of FeBeral authority under any law An y question as to wh ether 
fhc executive authority of the Federation is exercisable.in-a State, 
or as to Its extent, is tq_be determined at the instan ce . nf the 
Federation or the Ruler by the Federal Court m the exercise 
of Its ongmal jurisdiction (If tlie Governor-General finds that 
the Ruler has failed to fulfil his obligations in thc-m atter , he 
may in his discretion, after considenng the representatio ns of th e 
Ruler on the matter, if not satisfied with the executive action 
of the State, issue the necessary instructions to the Ruler * Th& 
provision is to secure the execution of the Federal laws m the 

>Seeiien iiSA This Section ivas enacted the Govemsient ef 
India (Amendment) Act, 1919 U was urged that this section did 
not Jflfreducf any new feature m ihe Comtitation It was argued lhat 
in case of emergency the Federal Legislature has already power to legis- 
late for Provinces, hut that legislative power was not accompanied with 
power to give directions in the executive field That was an omission 
This section was intended to make good that omission This explana 
tion IS not convincing Public opinion m India was entirely opposed to 
the enactment of this section Its ellect is to undermine the very essence 
of provincial autonomy While Conceding the necessity of endowing th* 
Central Government with conlroUmg power in case of an emergency, the 
actual provision contained in Section n6A is far in excess of the require 
meni, having regard to the nature of the Constitution It seems that, 
with Coagreas mmistnes fuachomng m eight provinces under the ' 
stitution as it was, it would have been difficult to enforce the execiltivi, 
authority of the Central Govemment sn these P/ovances in ease of war, 
hence this provision Itjs no use to ignore the real facts_ 

:S fo8 
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snies) IDvint: rcganl to U.c statm of the Rolen llic^e d.rcc- 
1,0m ha ec not tltc ^-»»c force ts tho^ to the Go\crnors 

^^T^dcr ^miUv circumstances U the Governors M to Rive cfTcct 
^.Tthc directions they c m he dedt with comtUutio_nillA. by.Patln 
me nt to vv hicli thc~ re iiomibtc 11 the Riders fid to Rive 
cTTcct 'to the directions the n ls_n Q-Jiroviaion .in jlie ConstmU ion 
to dc il with the sitmtinn. ivtei n iiu'^jir iwt cm be dealt vjjlli 
tinclcr Pinm ountc y w/ 

The redcntion if it require s uiv ImtL sUuatc-malic-ErouDCC 
for 1 TidcraT purfio i miy reqinrt the Provinci to acquire it 
on'behalf and at the exjiensc of the Federation and if it is» 
Government land to transfer it to the Federation at a price 
aRrced upon or in default of iRrecmcnt detimunid hv an 
arbitratOf appointed b> the Chief Jusiict of India 

Broadcasting Js of vital importance in creating 
Bswdcasiivo tnfiiicneing and guiding public opinion in 
modern times Having regard to the close connection brtneen 
public opinion and executive aclIoirbT'pohcy tlie Constitution 
J^s made comprclicnsive provisions as regards broadcasting It 
was suggcsig. d_tlr^ f 6T~tlit t uinw ts of bot h Jt,g(s] ation_ and 
administration broad dstinir^iould _b c-a-Fcdcra[laubiecl but 
that sugRcsti ^wa!, not a^lp tcd and th e control of thM>dcral 
Govc.r nmcnt_ovcr Pro vinces I’m! States i~as;>c7tcd only m certain 
matters and und er certa i n circ umstances' It is provided tliat 
the F ederal Government slnll n ot unreasonably refuse to allow 
a Prov’ ^ial Gover nment or tl ic RincFo f~a-Statc~T0~c6n fnict 
and m^transmitlcrs in flic Province or State, and to rc^uhtc 
and impo se fees for their use or the use of receiving opparmis 
But t his docs not empower t he Provin ce or t lic S tate to regulate 
the use of transmitter!, constnictcd or nnintained~or authorised 
Government Tlie functions entrusted to a Pro 
vmcial Government or a Ruler shall be-cxcrciicd-subjcct to 
conditions, _mclu ding those rel ating t^fiinnco made by the 
*S lay 
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Federal Government but the matter broadcast by, or by 
authority of the Provmoal Government or a Ruler, except in 
so far as it appears to be necessary to enable the Governor 
General to discliarge his functions in his discretion or m respe?? 
■df the peace or trancjuiUiiy of India in his individual judgment 
shall not be subject to conditions Every Federal Act relating to 
broadcasting shall secure that effect wilLbe civerMO these provi 
sions ■'Any quc^on"as to wEetfier^ any condition imposed, or 
any refusal to entrust functiom lo a Province or a State, is un 
reasonable is to be decided by the Governor General m his 
•discretion ’ 

iNTLRrtsEvcE WITH Tfic Covemmcnt of India has always a com 
Water Surflies j^on law nghl to use and conlrol r in~ the, 
public mterestj the water supply of the country, and a similar 
right has been asserted by the legislation of more than one Pro 
Vince as regards the water supplies of the Province^ Under the 
Act orjg{ 9 ,jvater supply uas a Provincial subject for legulahon 
and.administration But the Centra]_ Legislature could also 
legislate upon it with regard to matters of inter Provinci^ 
concern, or affecting tlic relations of Provinces with any other 
territory Its administration in a Province was reserved to the 
Governor in Council Thus it was under the control c>f the 
^Secre tary of St ate, who finally decided claims or disputes arising 
betwe« one Provincial Government and another, or between a 
Province and a State 

Tliere are many rivers or watercourses running through more 
than one_ProMnce, and there arc some which run through a 
Province and a State or a State and a Province ( Witli the adop 
tion of a Federal Constitution, disputes amongst the various 
umisjclating to t his su bject are not (InhkeIy“~Thc-Act'ProvTd«“ 
that if a PrQ\ince^or.5taie_compJains to the Governor Generajf' 
that It is affected prejudicially any_e\ecume action or non 
action_orjcgislation of nother unit with rc'^^^to the ^ 
*S 129 
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di^lnbution, or control from any natural source of supply the 
Govwnor GeneralniayriHre-tegard^-tlie issue as- 5 enouJ, a^gjwint 
a Commission of experts in irrigation engineering admim<t ration 
•-Ipnce or law, to'm^stigatc the muter and report on it \Mtli 
Its” recommendations^ If necessary the Governor General may 
reTcTtlie matter to the Commission for further report To as-Mst 
the Commission ^ Federal Court sliall imke orders or iwuc 
letters of request for the purposes of the proceedings before the 
Commission After considering the report of the Commission 
the Governor General shall decide and make any order he tliinks^ 
proper, unless, before his decision is given, the Province or Ruler 
asks for decision by the King in Council The order of either 
authority — the King in Council or Governor General — shall 
ovemde any Federal or Provincial or Slate Act to the extent of 
Its repugnancy to the order Such a decision or order may be 


varied on further appheatton from any party concerned In 
the case of a d ecision or order by the Kin g in Cou ncil, it may be 
referred back by the Governor Ueneral'to me txingjn_tr^»"‘*d, 


may exclude the application of the provisions as to water supplies- 
by his Instrument of Accession ' 

Tl.acjIejHjj problem I„d,a which .iro 
, “"“'O" lo_alLU,e Provinces, and whose 
union IS only po^ble if atlempled oSTTSfomi AH Tnd„ 
OOSIS Unde, ihe Aci of r 9 .Fifi?T i^n;rGenerj;;f;^.n^ 
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had the power to decide questions ammg between two Provinces 
in cases where the Provinces fail to arrive M an agreement —'Hie 
necessity for machinery to adjust disputes or claims between 
Provinces and (or evolving and adopting a common poll^ 
affecting all the Provinces mtercsted in these subjects, cannot 
be exaggerated The desirability for establ jshin g this .in ter 
Provincial machinery was recognaed, but t he Act does no t 
provide tiie actual machinery It provides for settin g up su ch 
machinery in the light of experience and-the_wotking of the 
new Constitution The Act gives power to the King in Council 
to set up an Inter Provincial Council charged with the duty of 
enquiring into and advising on all disputes between Provinces, 
and discussing subjects in which some or all of the Provinces 
have a common interest and making recommendations upon 
them and m particular for the better co ordination of policy 
and action with respect to those subjects The Order establish 
ing such a Council may maVe provision for representatives of 
Indian States to participate m die work of the Council ^ 

fThus the new Constitution which recognizes the autonomy 
of the federating units, aJ->o cstablislies an ad minis trative nexiE” 
between the Federation andthe units TJiere~are Jefislative.8nd 
administrative- nexuses both for the security and the safety of 
the Provinces and the States and for securing "uniformity and 
CO ordination in matters of common interest, and.alsojor dealing 
with the meviuble disputes m certain matten in which more 
than one Province or Slate w interested/ On the cumulative 
effect of these provision^ there is an impress of the fact that 
India had a centralized govemment before the Federation This 
TS inevitable and desirable 



CHAPTER XV 
FEDERAL FINANCE 


1 HlSTORiaVL 

(uiancc IS tlie life-blood of a modern State The success or 
otherwise of tlie Federal Gonslituuon in India depends upon its 
finanaal provisions in relauon botli to die Federation and to the 
federaung units The effect and die implications of the^e pro 
\asions cannot be appreaated unless they are \ae%ved in histori 
cal perspecti\-e \Sitli dus object it is necessary to review briefly 
the history of tlie financial relations between tlie Government of 
India and the Provinces 

T he East Ind ia Company vrorUng on commercial principles 
kept full control of all revenues and evpenditure in its own 
hands Till 1 838 tliere was a highlyjc entralize d system of cov em 
. mint under which tlie Governor General in Counal retained 
complete control over finanaal resources as well as expenditure 
Though tliere v\as a complete re-organization of tlie finances of 
Britidi India after the transfer of the government from the Com 
pany to the Crovs-n m 18^8 no innovation was made in this 
r espect The Pro\nncial_Govemments remained merelv_agcnts 
of the Central Government for collect ing j^enues and tliej 
could not incur_an^ expenditure Jiowever trivial witliout die 
formal orders of die Government of India In short m 1861 
diere was complgte^horoug h, and effective financia l ccntmliza 
tion The finanaal lii«torj of the next si\t) ^"cars is very larg^y 
a l^story of th^growdi of the financia l authority of the Pro 
fial Gover nme nts b> a gradual prt>cess_pf_devo!ution of 
^wers to them from the Central Govemmern The deficit m 
die Central budget and the financial stringency m 1839 rendered 

9S9 




This limited measure proved markedly succe«W*^P'^ 
vided the justification for a further step taken danng die 
of Lord Lytton in ifly? Important heads of revenue w. ^ 
/st amp duty, alcoholic excise and income tav 
P rovinces were provincialirgd \>hile th e responsibilj ^.gL£l~ 
Vinces in regard to expendi ture w as extendedJojfisS^P*'®''^'' 
of land revenu e, gener al administration — and 
F ixed grants Trom the Cen t re continued, h imevgt> 
case of two Provinces a definite proportion of land revenue 
assigned in lieu of a fixed sum For the first lime there ^ 
classification of the revenue heads into Central, Provincia ar^ 
Divided The growing needs of other Provinces nere 
treating land revenue as one of the Divided heads Settle® 

5n these lines were made with the Provinces for fiv^ ytan > 
iiey were renewed every fifth year In 1904 they nu 
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mKipctmmnl The Dccenln.l»atioii CommKs.on (1908) 
lT,dered die queehon be, d.d no. p.o,»<e 
neii Lori Hardmges Gmemment made the mtllcmcnt per- 
-nSnT In dmnbulmg d.ce rmennm d,c nn|«,c,.ve need, ol 
tEe'Pr^inccs «trc taken into comideralion but it is riglili) 
pomled out dia, m praelice that Pimmce came of! bet nhtch 
nn, able to tsttmtst *c s.calC5t_prc«,trc at Dclllt or 
Simla 

To summarize tlic positioa before tltc Reforms of igi^, the 
heads of resenue \%ere classified mlo ficniml P«5iinc\al and 
Divided. C ustoms Salt OEJum Railv.aj’s, Posts and Tclegniiilis, 
Mint and Tributes from Name Pnnees were Central heads 
Re gistratio n Police Education L^v and Justice Medical Relief, 
Minor Imgation Prov inciat Cn i! W orks, wore Pmv incul Iicadj , 
L sttd J gfsmKAf, Excac, Incotnc Tax, Sia/npf, Favft, a/id \hjcrr 
Imgation were Divided licads Receipts from the first went to 
tlie " Central ~( jov emment, from the second to the Provincial 
Governments, while those from die tlurd vsere slianjd equally 
^b^the Central and Provincial GovcmmenlsTin^C^ral 
Government was responsible for Centra! expcnditui> and Pro- 
vincial Governments for Provincial expenditure The Provin- 
.caLGov ernmentsjiadjq indcpcndcnLpowcr_jjf ta-x^uoiTor of 
boTOvving, and there was a stnet Central b ud fictarY,^^ ^^^^; 
the Provincial Governments / ^ , 

'Tb 5 _M™! 5 g" ch dmtiurd Re port 1, aajmpoittmt document 
mjic hist^ of hnanc al dn-olotion ,n Indtu Afle, 
the dten e.tsttog fimmetel ,)„e™ ,he 
how ,cnou,ly_„_pperated u, ansbflacle to ProMttetaW „ I 
E£M, They latd do,™ ta Brntnctal devilu™”!^^ 

jne£rfenM2_d.e meodaeuon 


Sui: ™ ' 



242 


THE NEW CONSTITUTION OF INDIA 


of revenue 10 the Centre and the Provinces to meet their respec 
tive obligations A clear cut division of the revenue heads was 
made Income tax was made Central, while sWmps -Vvga; 
classified as general and judicial, Ae former Central and/we 
Utter Provincial This redistnbution of the sources of revenue 
resulted in a deficit of ten crores in the Central budget 
Hence as a transitional measure to maintain the existing relative 
financial position of the Centre and the Provinces, a,5ystem of 
contribution from each Province to the Centre was adopted 
Sucti contributions were fixed on the estimated^Provonnal sur 
pluses resulting from the redistribution of the heads of revenue 
F^^Kis "purpose, a Committee was appointed under Lord 
Mcston, which made its award fixing the contribution from the 
Provinces 

Thus, under the Act of 1919 the most important s ources of 
Provincial revenue were (1) Receipts from img^ien, land 
revenue, forests, excise and alcoholic liquors and nar cotics, st amps 
and minerals, (2) a share m the srowth of revenue derived 
from income tax in the Provinces $0 far as that growth is att^^ 
hutable to an increase in the amount assessed, (3) proceeds 
of any tax which may lawfully be imposed for Provincial 
purposes The Provincial l^islaiure was empowered to impos? 
a new tax if it is included in the Schedule Such new taxes 
were either for the local Governments {succession duties, tax on 
betting, advertisements, amusements and specified luxuries), or 
for local authorities (stall^Taxes on buildings, ter minal t axes 
and professional taxes) The sources of the Central Govern 
ment w-ere not specified as such in the Act, but the subjects 
classified as Central included OKtoms, posts and telegraphs, 
railways the cultivation of opium and its sale for export, 
mints and tributes from Native Princes The residua/ry 
power of taxation remained with the Central Government 
Provmaal Governments were for the first time empowered to 
b orrow loa ns for certain purposes on certain conditions Pro- 
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control of 

his trrangement wis seriously criticized T he Meston 
\\as condemned by almost all Provinces orT different 
grounds It \%as pointed out that the Central Government took 
all the elastic sources of revenue with fixed espenditure, ishile 
the "Provincial Governments were given inelastic sources of 
revenue and growing heads of expenditure 
Development R was anticipated that th e substantial initial sur 
SINCE 1919 p luses^v vhich the Piovmces- were expected to get 
un der th e new scheme would enable the Ministers to develop 
the nation bvulding departments witltout resort to fresh taxation 
However circumstances rendered the realization of these hopes 
impossible and t he expected su rpluses turned out to be actual 
dejicits thus disabling the Ministers from carrying out useful 
work in their departments So far from tJiere being any marked 
development of the nation building services entrusted to 
Ministers, the espenditure on them at tlie end of 1923 24 was 
i^ually less than m 192! 22 The fina nciaLdifficuIties o£-tlie 
T ntral Gove rnment_were equa llY_g reat In the first bu dget of 
the Ce ntral Gover nment under the reformed Constitution, taxes 
were increased and added, and it was hoped that ihu would 
prov^de a surplus, whereas m fact it revealed a deficit of 
eighteen_crores ofjupees Additionartaxatlon was imposed^ in 
tlie jollowmg year, and sull there vvas^no balanced'bliaget 
\Vhen strict economy and retrencliment were practised on the 
recommendations of the Indicape Committee, finanual cquili 
bnura was restored by 1927 28 when the Provincial contnbu 
tions were aho abolished After 1928, neither tlie Central 
Government nor the Provincial Governments were in a flourish 
if^ -ondition Mr W T Lay ton. v\ho_act ed as Finan cial 
Afe j «jr to the btatuto^ Commission reviewed the sources of 
rev ije_and tlie obligations of the Central and^ Provincial 
Governments He pointed out that the e'cpendituie in India 


vincial Accounts were separated a nd the bu dgetary 
the Central Government was relaxed 
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on scQal an d bro eScent services svas re maAabl^ low, vi ditlst that 
on t he defence ser vices was remarkably ha^ Keeping tins m 
rund, he susgested a scheme Tor the division of the source s t)f 
revenue betv* een the Centre and the Provinces on a federalJZS^ 
As the recommendatwiM of the Simon Comims'ion were not 
considered on their raents own^ to the subsequent pobtical 
developments Mr Lawton’s schane vs-as dropp^ A\ith the 
acceptance of th» scheme of an All Inda Federation, the subj^ 
of the distribution of the «ources of revenu" was carefull> con 
sidered by a jpccaal Committee of the S'^cond Koiiad-TahJ<*-Gon^ 
ference under^Lord Peel This Committee bid down the general 
principles upon vk-hich the financial resources and obligations of 
India should be apportioned between the Federation and the 
British Provinces a"'d the States "ITic Committee bid down 
that the Federal sources of revenue should be Urge!) confined 
to xnduSi'taxes^ut It «tated dial as in practice indirect taxes 
alone were found to be inadequate for Federal need s m o ther 
Federations, the Federation should have some poTt»n~ of di rect 
taxes also This Committee left the question of detaib to be 
decldod b) another Committee In 1932 the Facts-Finding 
Committee under Lord Eu<uce Perc) examined the details in 
the bffat of the pnnaples bid down b> di' Peel Committee The 
allocation of the revenue heads in the new Constitution is based 
on the findings of this Comrutiee 

2 The Proeleh of Fedcicvi, Fix*«,ce 

Financial s tabil ity, the creation and operation of the jleserve 
Bank the babncing of the budget, the provvion of-adequ^ 
reserves and the attaiiuirmt of farourab'e trade babnees, were 
bid down as the reqmsite conditiom for the inauguration of the 
Federation Most of these corditions were more or less dialed 
bv the end of 193, However, the problem of Federal fiS^nce, 
nameh the distribution of the sources of revenue between the 
Federal Government and the federating umU to mert their res- 
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pective needs presented great difficulty The problem as prc 
sented to the lufliors of the Constitution is easily stated 

The rgvenues_pf_the_ Central and Provincial Govern 

"^-•Mts h ave considerably fallen in recent years Some 
^01 the ofiiw-^’rovinces are likely to remain de ficit P rovinces 
Their revenue will be inadequate to meet their normal re 
quirements Hence they will have to. be subsidized by 
subven tions or grants from the Central Government The 
separ ation of Burma will result in a lpss-o£ tlirec. crores of rupees 
to the Central E\chequer The ina uguration of th e new Con 
stitution requires an additional expenditure of a crorc anda half 
The necessity of maintaining the stabilityjif Central finances can 
hardly be exaggerated Tlie Central Government has espan 
sive sources of revenue, whilst jts expenditure .a. fuxed 
character The ProvinciaUCoveroments have inelastic source^ 
of revenue whilst theirexpenditure is growing and the desir 
ability of increasing it on social services in particular 1$ generally 
conceded Thus the problem of Federal finance is to distribute 
the sources of revenue m such a manner as to secure the financial 
^t^ility of the Centre by giving it sufficient revenue for its 
requirements and also to secure the Provinces adequate re 
revenues for their growing needs 

In_£y£ry-E£deratJon, tlie_problem of_ihe_aUocation of_ihe 
«o urces of_ rey_enue_is necessarily_one ol^difficult^^mce two 
different authorities— the Government of the Federation and the 
Government of the unit — each with independent powers are 
raising money from the same body of taxpayers It ma> be 
noted that no entirely satisfactory solution of this problem has 
yet been found m any Federal system In India it is further 
complicated by _the existing distribution of thejourceToTrevenug 
and her pecu liar .economic conditions 

^During recentjears inJmtn alized Provinces lAp Bnml,,,, 
- dJBengal have been demanding a share m the income tax to 
meet the.r gioi.mv expenditure The _Smtes haxe also been 
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dema^ 'din" a share in the omom».je\f nue of_ Bnti h India as 
their subjects aLo indirectly contribute to that source But the 
entry of the States into the Federation removed this problem of 
customs because they v,ill have a «> henceforth m the fixns^f 
the tariff Their entry has removed one complication but it has 
mtroduced another A ccording to the F ederal precedent— all 
the Federal units contribute to the Federal Fisc on a n eq uitable 
basic oTTFeiiTa-eable capacity No difficulty anses in the sphere 
of TtTdirf^-t tMafion- vshich constitutes three fifths of the Central 
revenues but the real difficulty anses /<v-(‘r-Aw et-tg«fa t>on The 
Central needs require the retention b> the Centre of the_ivhoIe 
of thc^taiies on income as<«sed in Bntiih Jndia. Hence the 
subjects of the Federatmg Stales should also pay income ta\ 
and the proceeds should be made available for the Federal Fisc 
But the States wcre opposed to the impo«it on of any di rect tax 
by the Federation. This attitude of the States further compli 
cated the problem In addition they argued that the> . ought to 
be «» Tgmp» from b earing much of the esgieiid ture of_the Jedera 
tion^ such aL_that ansmg out of subsidies or s ubvention s to the 
deficit Provinces and that the services of the pre Federat^i^ 
debts shou ld be borne by British India alone Not only this 
but they opposed th e aboht on of customs ..duti es on their land 
frontiers TSe’SStes dertve substantial revenues from custom 
duties at their frontiers on goods entering the States from other 
parts of India. These duties are known as internal customs 
duties and in many of the smaller Sutes are akin to octroi and 
teimmal ta.xes One would have expected the States to agree 
to abolish all these duties which is one of the requisite condiUons 
of a Federation. Internal customs barriers are in pnnciple m 
consistent with the freedom of interchange of goods which is 
found in a fully developed Federauon But as the States. at 
present derive substantia! revenues from these source* thev^ 
aflowed to rotam them. For all practical purposes the entry of 
the States does not farm-* any addiUona! benefit to the Federal 
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Fisc Thus the problem of Federal finance, in relation both to 
revenues and expenditure, was very complicated and acute In 
spite of careful investigation of the subject. Parliament wanted 
assured of the practicability of successfully launching Pro- 
mcial Autonomy from a financial point of view, and therefore 
insisted on an expert investigation before the final decision for 
Its introduction ivas taVen This inypsUgatiPij-was rr^dtiiay-Sii 
Ott o N iemeyer.- who reported tliat tlie financial-position was 
fasoura ^e tgjbe in troduction of Provincial Autonomy 


3 Federal Finance 

The Constitution only supplies an outline of the scheme, and 
the details are filled m by Order in Council made on 3rd July, 
>9361 on the report of Sir Otto Niemeyer, who found the 
financial position of the Central and Provincial Governments 
satisfactory enough to justify the inauguration of the new Con* 
stitution 


S0VRC8S or The Act lays doivn a very complex scheme 

Fbdsrai RsveNVEs as regards taxation * The heads of taxes 

and the potsers of the Federation relating to them are set out m 
the Act* 


Ftrstl), t he Federation levies and col lecu duties m respect of 
su ccession to p roperty otherthan agricuTturanahd rsta'mp 'du ties 
included m the Federal Legislative List (b ills of exchan ge. 
cheqUes,""prom 5 io^^tes, bil k of lading , lett ers of rr erfit- in- 
su rance policie s, proxies and re ceipt s) , te rminal t axe s on good s 
or passengers earned by^ railway, or air, and taxes on railway 

I Th^e expression ' revenues of the Federation” includes all revenues 
and i«bhc moneys raised or received by the Federation, and the expres- 
sion ‘revenues of the Province includes all revenues and public moneys 
raised or received by a Province 

^'^ds of revenue are not specified as financial heads 
-yt are included in the Federal LegislaUve List They arise under 
. ederal legislaUve items 19, 44 , 45. 46, 47, 48, 54, 55, 56, 58 and 59 
(See Appends E ) There are some other taxes under Ss 137, 140 which 
are not levied, but for the levj of which provision is made 
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fares and freights, and their net_proceeds (except those attnbut 
able to Chief Commissioners’ Provinces) are distributable a mong 
the Provinces and Federated States in suc h a man ner as the 
Federal Act prescnbes Hie Federation, however, by a Fedei^ 
Act may increase these duties by a surcharge for Federaf 
purposes * 

Secondly the Federation l evies and collects i nc ome tz x, 
including a tax in the nature of an excess profits tax bu t not 
including a corporation tax, but fifly_per cent of the net proceeds 
(exclusive of sums attributable to Chief Commissioners* Provinces 
or payable on Federal emoluments) is payable to the Provinces 
and the States, if any, in which that tax u leviable * The per 
centage fixed at 50 per cent cannot be increased The Federa 
tion may impose for Federal purposes any surcharg e o n the 
income tax. As the financial position of the Central Govern 
ment for the present does not peniut the immediate assignment 
to the Provinces of the percentage fixed, t he Federation is to 
retain for the fint penod of five years the whole or suc h amou nt 
as together witfTany general JiOTget reMipts'Irom railways wll 
bring'the Central GovTrnment’s share in the jlivisible^total u'p 
to thirteen crores, whi chever i s less , and for the second period jf 
five years , for each year, it is to retain a definite proportion 
of the 50 per cent sHirr-of income tax assigned to th^Provinces 
The' distribuuon of the 50 per cent of income tax among the 
Provinces, whenever it is to be made, «hould be as follows — 
Madras 15 per cent, Bombay 20 per cent, Bengal 20 per cent, 
the United Provinces 15 per cent, the Punjab 8 per cent, Bihar 


> S i3t As net pjoceeds nt these taxes are to be dutnbuted 
among the Provinces, they are really Provincial sources of revenue As 
the Federabon has ihe nght to impose surcharges for federal purposes, 
they are included la the Federal hst j 

* S 138 Order in Council ^ted July std, 1936 Federal emSlC 
zaeoti inctudei all emaluments ami pennons payable out of the revenues 
of the Federation or cd the Federal Railway Authonty in respect of 
which income tax u chargeable 
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1 0 per cent , tlie Central Provinces 5 per cent , Assam 2 per cent , 
the North est FronUer Province i per cent , and Smd 2 per 
cent It IS to be noted that the provision for the assignment of 
*)-per cent of income tax is only a paper provision for the first 
ive years, and even for tlie next five years its execution is 
dependent upon the recovery of railway receipts and the satis- 
factory condition of the Central finances It is forbidden to 
shorten either of the prescribed periods, and the Governor 
General may in any year of the second penod tuaintain the same 
quota at tlie same rate as m the year before, but should consult 
the Federation Provinces and States before he takes such action 
which is only justified if necessary for financial stability If a 
surcharge is levied on tlie income tax by Uie Federation in the 
Provinces, the Federated States have to contribute to the Federal 
revenues a suih equivalent to tlie net proceeds which would 
have been collected from tliem if they were liable to income tax ’ 
Third ly^ the Federation levie s and collects Cor porat ion tax * 
The^'Btat es obj ected to all kinds of direc t taxati on, but thej agreed 
t^the imposition of co rporation tax after a certain period * It 
proCided tliat it shall not be levied in a State until ten yean 

> S 138 (3) B«for« gcaQUog his previous sanction to the mtroduc 
tion of a Bill imposing a Federal surcharge on taxes on income, 

Our Governor General shall satisfy himself that the results of all practic 
able economies would be inadequate to balance Federal receipts and 
expenditure Instrument of InstmcUons, XXIII 

*S 31 1 Corporation tax’ means any tax on income, so far as 
that__taxjs_pas-able_bv Compa nies and is a tax i n the~ca 'se~of_which the 
following conditions are fulfilled ~ 

(а) -that It is TiMirhargeablejn respec t of a gricultural income, 

(б) that no c fed^t i on in respect of the tax is paid by companies js, 
by any enactments wtucb'may apply to the" tax,'‘aulhons'ed Jo be made 
from dividends payable by the CoiPpanies”to“ThdividuaIs~ 

(c) that no picmsion existe for taking thejax so paid into account 
nv^computing for the purposes of It^ian income lax tbtJ,otai income of 
•^/iTidu^s receiving such dividends, or in computing the Indian income 
^ payable by, or refundable to, such individuals 
* The other direct tax to which the States are liable under speaal 
circumstances is a surcharge on mcome tax 
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from the Federation and a Ruter may dema nd that inste ad of 
the tax being levied m the State, a contribution shall be payable 
equivalent to the net proceeds which a tax would yield in the 
State When a Ruler elects to contnbute a 6xed sum, he s ha^l 
cause to be supplied to the Auditor General of_ India such in 
lormation as the Auditor General may reasonably require in 
order to fix the contribution If the Ruler is dissatisfied with 
the amount fixed, he may appeal to the Federal Court, which, 
if satisfied that the amount is excessive, can reduc^t No appeal 
lies from the decision of the Federal Court ’ This provision as 
regards the State is also a paper provision for ten y ears 

Fourthly, the Federation levies and collects lalL-duties, 

F ederaLExciss-duties and eiyortjduti^ but the whole o^art 
of die proceeds may be disinbuted to the Provinces and ^ 
States under the Act In the case of the export duties on jute, 
62 per_c e nt of the net proceeds . is_assigned to^the^rovinces 
exporting jute — Bengal, Bihar, Assam and Orissa — in proportion 
to the~crops grown therMn” WitK* a vievv"Io' "protecting the 
interests of the Provinces and the States, it is provided that the 
prior section of the Governor jDener al m his discretion is neceT^ 
sary for the introduction of all Bills varying any tax or duty 
in which the Provinces are interested or varying the meaning 
of “agricultural income” (as defined in the Income Tax Act) , 
or affecting the principle on which moneys are distnbuted to 
Provinces or States or imposing Federal surcharges 

Fifthly, as regards other source? of taxation, the Act makes 
no specific jirovision The Federation can impose, in addition 
to the taxes already mentioned, customs duties, a tax on the 
capital value of the assets, exclusive _pf agricultural land, -or 

individuals and companies, and taxes on^thc-capital of 

companies ‘ 

* Ss 139 to 141 

^Sch 7 and S 142 and Order m Council 
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The Feder3\ revenues are {oUouing grants 

to the Provinces 

Ijuted Provinces ajJaUis lop a Soed penod of 

fite years 

joJaUis (subject to Uie pro- 
posal as to rifles m Paragraph 

* 5 ) 

North We^ Fitter 

100 lakhs (subject to recon 
sideration at the end of five 
years) 

40 lakhs, wtli 7 lakhs addi 
tional in the first year and 
3 lakhs additional in each of 
the next four years 
105 lakhs for ten years, with 
5 lakiis additional for the 
first year, then as provided m 
Paragraph 13 until the grant 
ceases entirely on the extinc- 
tion of the Barrage Debt m 
about forty five years’ time 

As certain taxes vihidi were assigned to the Federation but 
which were already in force prior to the application of the 
Government of India Act in 1937 vrere recognised 2& legitimate 
for the Provinces provided they remained unamended by the 
Federal Legislature, considerable doubts arose as regards the 
,,J^pective fields ol taxation of the Provinces and the Federation 
^ In _i23§*jhe-Legislature of the United Provinces passed a Bill 
called the United Provin ces Employ ments T ax Act^ vhich was 
intended to impose upon the incomes concerned of all those who 


Provnnee 

Orissa 

Sind 
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derived their income from emjJoyjnent-as A-substantial graduated 
tax which m respect of a large part of the incomes concerned 
would have amounted to as mucii as lo per cent Objection was 
raised to this tax on the ground that it was an income tW 
(within ihe sphere of the Central Government) in tlTe~disguise 
of an Employments tax” The Bill was referred to the Cover 
nor General for his sanction Having regard to the controversy 
AS regards this tax Parliament amended die Constitution Act by 
adding one section being Section 142 A, to clarif y the respec- 
tive fields of taxation of the Provinces and the t ederation This 

section provides 

NQtwithstanding-Anvthmg-ia.Secti Qn 100 of the Constitutio n 
Act no prpYjncialJawjelaiingjo_taxes_for__the benefit.o{ a pro 
Vince or of a municipalit y, distr ict board, local board or other 
local authority IHerTm in respeefof "profeMlon^ tii'aes, callings 
of einployments~Ha]] be invalid on the ground tbanfreJates to 
a tax on income The total amount*(Mi;^ble In respeefof any 
one ■pfersWrtS^he province or to any one njunicipality, district 
board, local board or other local authority in the province by 
way of taxes on professions, trades, callings or employments shal^ 
not, after March 3i,_i939, exceed Rs 50/ per an num The 
existing tax on professions, trades, callings or employments, 
imposed by any Province, municipality, board or authority is to 
continue provided the maximum rate of which does not exceed 
Rs. 50/ per annum It is further provided that the fact that 
the provincial legislature has power to make laws as aforesaid 
with respect to Uxes on professions, trades, callings and employ- 
ments shall not be construed as limiting, in relation to profes 
'ions trades, callings and employments, the generality of the 
entry in the federal legislative list relating to taxes on income ’ 

Thus in effect a limit is imposed on the amount which rmght 
be levied on any individual in any one year under the headin* 
‘Taxes upon trades, professions, calhngs or employments” to a 

IS 2 of India and Euitna (Muceilaneoui Amcndmtnti) Act, 1940 
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specified sum— Rs 50/ —by any province This measure 1^ 
intended to protect the central sources of revenue against in 
vasion by a province The same section secures to provincial 
"‘governments taxes on motor vehicles and also on the sale and 
consumption of electricit) This provision rs made ivith a viciv 
to remove the doubt as to whether taxes on motor vehicles and 
on the sale and consumption of electricity constituted an excise 
falling within the sphere of the Federation 

Sources op The heads of Provincial revenues are 

Provincial Revenues also set out in the Provincial Legislative 


List and not specified as heads of taxation ' T he Provincia l 
sQur ^s of revenu e, in addition to the share m the income tax, 
grants from the Cen tral revenue in some cases, and lx share m 
the expor t of l ute in_certatn Piwinces are (l) la nd reven ue 
ta x on land and b uildings, he arth s and windows,* {2) tax 
orTTgricu ltural income a nd duties_ m-xcspect of succession to 
agricultural land, (3) duty ofjuxisc-on goods jnanufactured or 
produced m Provinces and countervailing dut ies on ^oods 
Qurchased or manufacture d elsewhere in In dia, alcoholiiHiquor 
for htiman consumption, opium, hemp and other narcotic-drugs 
and narcoti c non dru gs , medicinal and toile t prepar ations , 
(4) taxes onlnineral rights, capitation taxes, (5) tax es on pro- 
fessions, cal lings_a nd_emplovments , (6) taxes on animals, bets, 
the sale of goods, advertisements, and luxuries, including enter- 
tainments, amusements, betting, gambling , (7) cesses olTthe entry- 
of goods in l ocal area s , duties on passengers and goods earned on 
Indian waterways, tolls, (8) stamp duty in respect of the ri nrn 
ments not included in the Federal List 


Any mxes or^duties levied in the States otherwise than by a 
Federal Act remain unaffected , also taxes, duties, cesses, or fees 
by a Provi nce or local authorities^^ bodies for the pur- 

e. ] T**"* '9' 3’* 35. 36 and from ga tt> 

54 in the Provincial Legislative List, Appendix E 
» Sch 7, Appendix E 
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poses of a Province municipality or district area on or before 
January i 1935 ‘liough mention^ in the Federal List, continue 
to be levied and applied to the same purposes until provision ly 
made to the contrary by a Federal Act As regards the manfief 
in which assignments of revenue or contributions by the Federal 
Covemment to the Provinces or States or by the latter to the 
Federation arc to be calculated the Federal Legislature may 
make provision for it by its Act* 

The Cllow^ ANc The States which have acceded to the Federa 
THE States tion contribute to the Federal Fisc through 

indirect taxation They have, as -vlrcady explained, emphati 
cally declined to accept any direct taxes except corporation tax 
after ten years and surcharge on income tax m certain circum 
stances They are also liable if they have acceded to these 
matters to surcharge for Federal purposes on succession duties, 
stamp dunes Federal excise and export duties* While this is 
the position as regards taxation the Act provides for various 
Unanaal adjustn^nts henwn the Federation and the States 
At present many States pay cadv contributions and tributes tt^ ^ 
the Central Government m heu of miliury and other obhga 
lions With the entry of the States into the Federation these 
payments become anomalous hence provisions are made for 
their adjustment The basic principle of financial adjustments 
between the Federation and the States undtf the Act is the 
gradual abolition over a period of twenty years of such contri 
butions paid by the States to the Crown as are m excess of the 
immunities which they enjoy Provision is also made for remu 
vions of such contributions and for payments to the maritime 
Stales if they enter into ngreeznents with the Federation for the ’ 
purpose The effect of these adjustments is the payment to 
the States of a sum of seventy five lakhs of rupees per year bd 
tlie Federation It may be noted that the entry of the States into 


> Ss 143 and 144 Sre Appendix H 


Ss J3J, J40 
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the Fedention has brought no financial gams to the Federal 
revenues On the contrary the Federal Fisc has to pa> them a 
substantial amount Thu arrangement u criticized on the 
tliat It IS unusual It was pointed out that this liberal 
treatment was meant as a sop to the States to enter the Fedora 
tion It is true that once the States are members of the Fcdera 
tion, the question of ca^h contributions or their tributes u 
anomalous But as the States refuse to accept all the incidents 
and financial implications of Federation, and even to agree to 
the abolition of internal customs, tins arrangement could not 
have been avoided * 

The Federation pays to the representative of the Crown out 
of the Federal revenues sucli sums including tlic payments for 
customary allowances as he requires for the discharge of his 
functions in relation to the States Similarly, tlie Crown receives 
all cash contributions and payments m respect of loans and other 
payments due from or by any State and may place them at tlic 
disposal of the Federation The Crown may remit at any time 
the whole or any part of any such contributions or payments * 
The King, in signifying his acceptance of the Instrument of 
Accession of a State, may remit over a period not exceeding 
twenty years any cash contributions payable by the State The 
Crown may also direct sucli sums as it thinks fit to be paid to any 
State which has in die past voluntarily ceded territory to the 
Crown in return for specific military guarantees, or in return for 
the discharge of the State from obligations to provide military 
assistance, on the condition tliat the State waives such guarantees 
But such remissions or payments sliall not be made until the 
Provinces have begun to receive their share of the income tax 
receipts, and die remissions shall be complete before the expira 
non of twenty yean from the date of the State’s accession to 
■v/* Federation, or before the end of ten years, whichever first 
ccurs In fixing the amount of payments or contributioiu:, 
145 2S 146 
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account shall be taken of the \alue of any pnvilei^e or 1 

enjo^'ed by the Stale but the contnbution shall not exceed 
value of lliat pnstlegc or immunity If such cash contnbuj 
tiom base already been capitahscil and discharged bcforc"t^ 
Act the> are to repaid either by instalments or othervi'V'C ^ 
bcu of such remissions The cash contnbulions to be remittee 


are defined by the Act as {a) penodical contributions o 
acknowledgment of the suzerainty of the Crown including con 
tnbutions payable for the aid and protection of a State by tb 
Crown and contributions m commutation of any obligation of • 
State to provide military assistance to the Crown or in respec 
of the maintenance by the Crown of a special force for scrvic 
m connection with a Stale or in respect of the maintenance i 
local military forces or police or in respect of the expenses of 3° 
agent, (6) periodical contributions fixed on the creation of 
restoration of a State or on a re grant or increase of femtory 
including annual payments for grants of land on perpetual 
tenure or for equalisation of the value of exchanged territory, 
{c) penodical contributions formerly payable to another State 
but now payable to the Crown by nght of conquest assignmeht 
or lapse 

The privileges and immunities defined by the Act are 0/ a 
financial character and include (a) rights privileges and 
advantages in respect of the levying of sea customs or the pro 
duction and sale of unCaxed salt (b) sums payable in respect 
of the surrender of the right to levy internal customs duties or 


to produce or manufacture salt or to ux salt or other commo 
dities or goods in transit or sums receivable in 1 eu of grants of 
free sail, (e) ihe annual salue K. the Ruler of any unvilej-e or 
temtory granted tu retpeet of the abandoumni or surrender of 
any such r.gh. (d) pm.lege, „,peet o! free service stamps ys,- 
the free cartsast of Stale mtl, „„ Gosetnmrnt business 1 ? ' 

W 'r 'T " “f tmp^rteo'' 

by sea and transported in bond to the State que,t„„V>«J 
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(/) the nght to issue currency notes But no such rights or 
pmileges as are surrendered by the States on their accession, 
'^Much in the opinion of the Crosvn ought not to be regarded 
as such, should be taken into account for the purposes of pay 
ments and contributions Every Instrument of Accession of a 
State shall contain all the particulars necessary to fix the con- 
tributions and payments and their amounts, and also particulars 
for determining the value to be attributed to any privilege or 
immunity the value of which is fluctuating or uncertam ‘ 
Any payments under these provisions and any payments 
hitherto made to any State by the Central Government or by 
the Provincial Governments are to be charged on the re\enues 
of the Federation or on those of the corresponding Provinces 
Tlie value of any privilege or immunity enjoyed by a State m 
respect of any former or existing source of revenue from a duty 
or tax or from goods being a privilege or immunity which has 
not otherwise been taken into account, shall be set off against 
the payment or distribution by the Federation to the States * 
-^Tlhus all these provisions as regards the financial adjustments 
on various ground between the Federation and the States are 
consequential to the formation of the Federation It is main- 
tained that in effect they are more beneficial to the States than 
to the Federation 

Expendjtuhe Neither the Federation nor the Provinces 

Defrayable out of may impose any burden on their revenues 
Indus Revenues except for the purposes of India or some 
part of India This provision does not prevent them from 
makmg grants for any purpose not within their legislaUve com 
petence The Governor General and the Governors are given 
pm«rs to make rules in their individual judgment to secure that 
raised on account of the revenues of the Federation 
^ of the Provinces shall be paid mto the accounts of the 


17 
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Federation or of the Provinces, prescribing the procedure of the_^ 
payment, withdrawal and custody of the moneys, and the regu- 
larity of the accounting ' ^ 

Reserve Bank In order to maintain the financial stability 0/ 
OF India India, it was recognued that adequate provi- 

sion must be made to ensure that control of currency and credit, 
including the issue of bank notes and the maintenance of reserves, 
must be entrusted to an independent body like the Reserve Bank 
Hence the establishment of a Reserve Bank for India was made 
a condition precedent to the introduction of the new Consti- 
tution The Reserve Bank of India Act was passed m 1934, 
and the Bank started operations in 1935 The capital of the 
Bank is five crores of rupees divided into fully paid up shares of 
Rs 100 each The Central Board of Directors is composed of 
a Governor and two Deputy Governors appointed by the Gover- 
nor General in Council, four directors nominated by the same 
authority, eight elected directors, and a Government ofiicial 
nominated by the Central Government The Governor-General 
is to exercise hu discretion m the appointment or removal^f 
the Governor or Deputy Governors, the fiiung of their salaries 
and terms of office , the appointment of an olficiaimg Governor 
or Deputy Governor , the supersession of the Central Board of 
the Bank and any action consequent thereon, and the liquida- 
tion of the Bank In nominating directors and in removing 
nominated directon, the Governor General is to act in his indivi 
dual judgment Further no Bill or amendment affecting the 
coinage or currency or the constitution or functions of the 
Reserve Bank of India may be introduced in the Federal Legis 
lature save with the sanction of the Governor General given in 
his discreuon * 

MiscEtLANEOvs The property of the FederaUon, unless . 

rvANctAL Provisions otherwise provided by the Federal Act w 
exempted from all Provincial or State taxaUon But any such 
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property whicli was immediately before tlie Federation liable to 
such taxauon continues to be liable or will be treated as liable 
unless otherwise provided by the Federal Act * 

^ -provincial Go%erTiments and Rulers of States are exempted 
from Federal taxation in respect of lands or buildings situate m 
British India or income accruing, arising or received in British 
India This exemption does not apply to a trade or business (or 
to income tlierefrom or property occupied for the purpose) 
earned on by or on behalf of the Provincial Government outside 
the Province or by a Ruler in any part of Bntish India, or to 
any lands or buildings or income being the personal property 
or income of a Ruler Any exemption from taxation enjoyed 
by the Ruler in respect of Government securities issued before 
this Act IS unaffected * 

Provuion IS made for assigning the expenditure of any Court 
or Commission, or die pension payable to a person who has 
scr%ed under the Crotvn in India, either to the Federal or the 
Provinaal Go\ernments, according to the nature of the sertices 
rendered and the authority liable for it, m an agreed proportion, 
ahd m default of an agreement, as determined by an arbitrator 
appointed by the Chief Justice of India * 

The Federation and the Provinces must keep the Secretary 
of State in sufficient funds to make payments and meet the 
liabilities to be met out of the Federal or Provnncial revenues, 
and in particular tliey must keep Uie Secretary of State and the 
High Commissioner in funds to pay pensions payable m the 
United Kingdom out of the Federal or Provincial revenues* 

As Burma 1$ separated from British India, and as the monetary 
system of both countries is tlie same, provision is made for this 
matter on separation Tlie King in Council is empowered to 
regulate the relations between the monetary systems of India 

154 »S 155 *S 156 

*S »57 
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and Eurina * to give relief for Federal taxation m respect of 
income taxable in Burma and with a view to preventing undue 
disturbance of trade between India and Burma, and to safe- 
guarding the economic interests of Burma, to regulate in-tJ{e 
period immediately following separation the duties to be levied 
on goods imported into or exported from India or Burma * 

4 Borrowing 

Generally, in all Constitutions, the power of borrowing is 
only incidental to the general powers of the Government, and no 
specific provisions are made as regards the limits or the modes 
of borrowing But, under the new Constitution, specific provi- 
sions are made in this matter, and there are good reasons for 
It Firstly, India has already borrowed large sums of money 
m London These borrowings are by the Government of India 
on the security of Indian revenues With the transfer of power 
to the Indian Legislature, it is apprehended that the Legislature 
may adopt measures affecting these borrowings, and it is tins 
apprehension which is mostly responsible for the specific proy.- 
sions Secondly, in India there is only one money market, and 
the requirements of the Federation and the Provinces are 
different All these Governments have to raise internal loans 
from one market Hence there is every likelihood of competition 
amongst the borrowers, who may offer preferential terms in com- 
petition, thus affecting the soundness and stability of the money 
market m India 

On the introduction of Provincial Autonomy on April jst, 
>937. the powers of borrowing on the security of tlie revenues of 
India vested in the Secretary of State, are determined, except 
during the period benvecn Apnl, 1937, and the establishment of 
the Federation, for which he is authorized to borrow up to flAe 
total amount of £330,000,000 inclusive of the outstan^g 

• P'S provision is made by Order in Council 

‘os 150 IDO 
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sterling debt> Both tlie Federation and tlic Provinces are 
authorised to borrow upon the security of the revenues of the 
Federation and the Provinces respectivelj up to tlie limits pres 
'-^iBed by the Federal and Provincial Acts Tlie Federation may 
make loans to the Provinces or guarantee Provincial loans if tlie 
limits of their borrowing have not been exceeded Such a sum 
for Provincial loans is charged on die revenues of the Federa- 
tion But no Province may borrow ouUide India witliout the 
consent of the Federation This consent is also necessary for 
borrowing by the Provinces if there is still outstanding any part 
of the loan made to the Provinces by the Federation or the 
Government of India, or a loan guaranteed by the Federation 
or the Government of India Such consent may be granted on 
conditions made by the Federauon But, it shall neiUier be un- 
reasonably withheld nor refused bv the Federation if sufficient 
cause IS shown, and no unreasonable conditions shall be imposed 
If any dispute arises as to whether a refusal or consent to make 
a loan or to give a guarantee, or any condiuon insisted upon, 
.IS or IS not justifiable, the matter is to be determined by the 
Governor General in his discretion, and his decision is final * 
The Federation may make loans to, and withm its borrowing 
limits give guarantees m respect of loans raised by, any Federated 
State Tlie sterling stock is given the benefit of the tenns of 
tlie Colonial Stock Acts, 1877 1900, after the establishment of 
the Federation, and the British Treasury conditions under the 
Colonial Stock Act, 1900, are to be deemed to be complied with, 
witli respect to all such stock so issued by the Federation, until 
Parli'iment otherwise determines Securities in which a trustee 
might invest tmn funds before April i, 1937, continue to be 
trust securities All these conditions are intended to secure 
m^nable conditions of borrowing vvitliout competition, and 
/^iiCient safeguards for the repayment of the loans * 


iThe outstimdiiig sterling debt ©r the Govemment of India 1 
.anuary ao. 1937, was £276,000,000 

* Draft Instrument cf Instnictions, XXIV aS 165 
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Atrprr A^D For efIcctjvT responsible government, it is not enough 
Accounts that the money should be raised and be spent under 
the aut]iorit> of tlic Legislature. It is also essential tliat the 
Items of e\penditure are stnctly kept within tlie grants iSalle 
by tlie Legislature This function is performed by tlie Auditor 
\UDiTOR Gesersl General, who occupies a unique position in the 
OF isDiA English Constitution He is at once the custo- 

dian of tlie public purse and the controller of the expenditure 
This feature of tlie English Constitution is also to some extent 
embodied m the new Constitution, under which the Auditor- 
General occupies an independent and responsible position To 
assure regularity of accounting of tlie pubhc revenue, tlie Cover 
nor Genera] and tlic Governors are given jsovsers to make rules 
for die purpose. 

The King appoints an Auditor General, whose status as 
regards tenure of office is diat of a Fecferal Judge He 
IS debarred from holding further office under tlie Crowm 
in India Neither his salary nor l»s rights in respect of 
leave of absence, pension or age of reurtment sliall be varied to 
his disadvantage after his appointment. He performs sudi duties 
and exercises such powers in relation to the Crown die Federation 
or the Provinces as are prescribed by an Order in Council or 
rules made diercunder which may be varied an Act of the 
Legislature * But no Bill or amendment for this purpose shall be 
introduced without the previous sanction of die Governor 

1 The Auditor Genera] receives a sabry pf Rs. 6o ooo per «nnum. 
On his sppomtment he has to give the Governor General an undertaking 
that he will not, after he has ceased to hold hii ofEce, accept any employ- 
ment in the service of any local authontr, or railway compan> in India or 
Indian State or any other employment without the consent of the 
Governor Genera! given in h s discrel on He holds office Ull he reaches 
the ace of fifty five He is lesponsible for the keeping of the accounts 
of the Federation and of each Province. From the accounts kept/by 
him he has to prepare in each year a statement showing the ai^ual 
receipts and di bursrments for ihe Federation and etch Pronnee d st n 
gu shed under the respective heads and hat to subm t those accounts in 
the Federal Govemment and to the Covernments of the Provinces The 
Auditor General has to comply with any general or special orders issued 
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General in h« discreljon TJic «hry, allowances and pensions 
of die Auditor General arc clnrgcd on the rcscnucs of llie Feder- 
ation, as are also the sahnes, nllowances and pensions of tlie 
•*vMmbcrs of his staff * 

A ProMiKial Legislature, not earlier than two >-can after 
Federation, may preside for the appointment on similar terms of 
a Provincial Auditor General to do similar duties, but the post 
must not be filled for at least three years after the dale of the 
Act of the Provincial Legislature by whicli provision is made for 
Mich appointment All conditions as regards the salaries, 
lUovvanccs, etc , of the Auditor General of the Federation and 
hw staff apply, with consequential modifications, to the Auditor- 
General of the Provinces and |m \tafr, but a Provincial Auditor- 
Gtncral is eligible for the ap|Kuntmcni of Auditor General for 
India The Auditor General may give directions m respect of 
tlic accounts of the Provinces llic Auditor General, witli the 
approval of die Governor General, proscribes the form in whidi 
the accounts of the Federation are to be kept, and he may also, 
widi die like approval, giv-c directions to tiic Provinces as regards 
die mcdiods or principles of keeping the accounts of die Pro* 
Vinces, and die Provincial Governments shall cause accounts to 

b> the Governor General or Governor m his individual judsment He 
has to prepare annually and submit to the Governor General a general 
financial stalemcnt containing a suinioar> of the accounts of ihe Fedcra 
lion and of all ProMncfs, and particulars of their borrowings and out- 
standing liabilities and other financial information It is the duty of the 
Auditor-General to audit all espenditure from the Federal and Provnn- 
aal revenues, and to ascertain whether m<me)-s shown in the accounts as 
having been disbursed were legally available for or applicable to the service 
or purpose to which thej have been appbed or charged, or whether the 
expenditure cotiformi to the authontv which governs it He has also to 
audit all trading, manufactunng and profit and loss accounts and has in 
each case to reporl on the expenditure, transactions or accounts so audited 
« 'iv!!! n«rcssar> information to the Federal and 

Govemnienu for prepanng the budget, and these Govern- 
Refits have to suppl) to him all documents necessary for the discharge of 
ns duties Similar provisions art made for the Auditor of the Indian 
Home Accounts (Order in Council, December i6, 1936 ) 

>S t66 
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be kept accordingly The Auditor General submits his report 
relating to the accounts of the Federation to the Governor- 
General, who causes them to be laid before the Federal Legisla- 
ture, and Similarly Provincial accounts are submitted to _^e 
Governors, who cause them to be laid before the Provinciai 
Legislatures Thus there 1$ a statutory provision for plaang the 
reports before the Legislatures TTiere is also an Auditor of 
Indian Home Accounts, who is appointed by the Governor 
General in his discretion The conditions of his service are fixed 
by the Governor General m his discretion They are not to be 
vaned after his appointment He shall perform such duties and 
exercise such powers in relation to transactions m the Umted 
Kingdom aflecting the revenues of the Federation, of the Federal 
Railway Authority, or of any Province, as may be presenbed 
by an Order in Counal or by a Federal Act amounting to an 
Order, but no Bill for the purpose can be introduced in 
the Legislature without the previous sanction of the Governor- 
General in his ducretion The reports of the Auditor of Indian 
Home Accounts are to be submitted to the Auditor General of 
India or to the Auditor General of the Province as the case 
be These accounts will be embodied in the accounts to be sub- 
mitted by the Auditor General of India or that of the Province 
10 the Governor General or the Governor The Auditor-General 
of Indian Home Accounts is subject to the general superintend 
ence of the Auditor General of India, and his salary and allow 
ances and those of his staff are charged on the revenues of the 
Federation Payments m respect of the relations of the Crown 
and the States are to be audited by the Auditor General of India, 
and as regards transactions m the United Kingdom by the 
Auditor of Indian Home Accounts, acting under the general 
superintendence of the Auditor General of India, reporting to 
the Secretary of State on the accounts so audited by him 
behalf ' 
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It IS clear tliat tlie Legislatures are given opportunities to con 
sider the accounts of the Auditor General, thus enabling them 
to hold a post mortem examination of tlic expenditure of tlie 
,j^«mment 

NATOT. OF Feoiaao Thc basis ot Federal finance in the new 
Fivavce Constitution is in no tvay different from 

that of the Act of 1919 The distribution of the sources of 
revenue has remained practically the same Only tlie lists of tlie 
Federal and Provincial sources of revenue are e\liausti\ely set 
out The real cnbcism of the financial arrangements under the 
Act of 1919 Mas that the Central Gmemment had kept to itself 
all expansive sources of revenue, whilst the Provincial Govern 
ments were given non-expansivc or inelastic sources It was 
further pointed out that admitting the necessity of a strong 
Central Government with financial stability, the requirements of 
the Central Government had received ovemding consideration 
The crux of the finanaal problem of India u how to secure more 
funds for the Provinces either by assigiung to them a share of 
the Central taxes or by allocating to them growing sources of 
^ revenue This fundamental problem of Indian finance has 
remained unsolved It was expected that the Prov-inces would 
be given a substantial share of mcome tax from the very begin 
ning, but this hope may remain unfulfilled for ten >ean^ Sir 
Otto Niemeyer m his report clearly states ‘Expenditure at the 
Centre cannot be expected, consistently with safety, to decrease 
much below the point to which it has now been reduced 
Expenditure in the Provinces could obviously be increased witli 
advantage on many heads” Thus Provinces which admittedly 


»Contr^ to all expectatioos, jn the very fint year of Provincial 
Autonomy Rs i 38 lakhs of income tax vrere distributed to the Provinces 
</' f from the financial benefits which the Provinces received 

^otfore and upon the introduction of Provinaal Autonomy, the improve 
ment in railway revenues makes a possible to begin the distribution of 
income to receipt under the Niemeyer award in the current finanaal 
— Finance Member’s Budget Speech 193839 
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require more funds cannot expect any- relief from the Central 
Gosemment, svhich has no surplus to spare There is every 
possibility of an increase in the Central rcscnues, but it will not 
bring immediate relief to the Provinces It is not unlikely tbjit 
die Pronncial revenues may actually dwindle, thus intensifying 
the problem The entry of tlic States into the Federation has 
hrouglit no additional financial gain For all practical pur- 
poses, from a financial point of view, the new Constitution has 
given neitlier substantial relief nor added strength to the Pro 
Vinces On the contrary, it has impo^d on tliem an additional 
burden of seventy lakhs of rupees incidental to the inauguration 
of the new Constitution 

Moreover, the posiible relief in future from the Centre by 
way of a share or assignment from Central revenues to the Pro 
vnnees except as provided m tlie Act is excluded, because the 
States would not agree to such a course, as it does not benefit 
tliem If tlie Fedcrauon requucs more revenue, it can only be 
raised by increasing indirect taxation, because all tlie memben 
of tlic Federation ought to contribute to tbc Federal Fisc, and 
tins IS only possible by indirect taxation, as the States ha'% 
excluded themselves from direct taxation, except corporation tax 
after ten >ean, surcliarge on income tax and some other sur> 
charges if they have not excluded Uieir liability for ihove sur- 
charges by tlieir Instruments of Accession This will result in 
an increase of burden oh the consumers, and will direct the 
evolution of Indian finance into a channel which is objectionable 
and opposed to all modem principles of sound finance The 
States, under tlie plea of affecting their accession to the Federa 
tion, may in practice indirectly compel the Federation to meet all 
further requirements by additional taxation from British India, 
because indirect taxation, which is the only All-India Federal 
taxation beyond a particular limit cannot be increased, tmis 
compelling the Federation to sacrifice the canon of equity in 
relation to tlie citaens of British India 



CHAPTER XVI 


PROPER'n , CONTRACTS LIABILITIES 
AND SUITS 

VeaTiNOOF As die legal phraseology regarding the \csting of 
PROPEKry the temtones of India is altered in the neu Con 

stitution, consequential provision is made as regards the \esting 
of property, tlie making of contracts and the filing of suits The 
Act vests m His Majesty, for the purposes of tlie gosemment of 
the provinces, lands and buildings situate in the Provinces, unless 
they svere used before the Act, oihcrsMsc than under a tenancy 
agreemeat between the Governor General in Council and tlic 
Provincial Governments, for tlie future purposes of the Federal 
Government, or for die exercise of the functions of the Crown in 
relation to Indian States Simibrly it vests in His Majesty, f»r 
•federal purpose^, or for the exerci«e of his functions in relation 
to the States, lands and buildings not vested m die Crown under 
the aforesaid provision, situate in India elsewhere than m a 
Province Smularly, property situate outside India (except 
lands and buildings in Burma and Aden) vests in His Majesty 
for the purposes of the Federation if it was before April i, 1937, 
used by the Secretary of State Property situate in the United 
Kingdom is under the management of the Commissioners of 
^Vo^ks, but its disposal is subject to the consent of the Governor* 
General All other property similarly vests in the Crown accord 
mg to its use for the purposes of die FederaUon, or for the 
exercise of the Crown’s relations with Indian States, or for the 
■ ■RWposes or a Provincial Oovemment The aircan of taxes with 
respM to the said properties may he recovered by the authority 
to which the lax IS assigned- ' 
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Any property m India accruing to His Majesty by escheat 
or lapse, or as bona vacantia for s^ant of a rightful owner, vests 
m the Crown if it is in a Province, for the purposes of the govern- 
ment of that Province, and in any other case tests in Ifis 
Majesty for the Federation If any such property was in the 
possession of the Federal Government or a Provincial Govern 
ment it vests in His Majesty for the purposes of the Government 
controlling it at the time it actcrued ’ 

The executive authonty of the Federation and a Province 
extends to the grant, sale, disposition or mortgage of any pro- 
perty vested in the Croivn, or its purchase or acquisition, and 
to the making of contracts, which are made in the name of the 
Governor General, or Governor, as the case may be, and 
executed by such penons and in such manner as he may direct 
cr authorize No property used as the official residence of the 
Governor General or a Governor may be sold or its use changed 
without previous sanction given in his discretion by the Governor- 
General or Governor Neither the Governor General nor the 
Governor nor the Secretary of Sute shall be personally liable 
respect of any contract or assurance made or executed for the 
purposes of the Act All properties acquired for the Federa 
lion or Province or for the exercise of the functions of the Crown 
are vested in His Majesty* 

■Suits and The underlying principle of all Uie provisions 

PBOcEtoiNcs as regards suits and liabilities is that the liabil- 
ity to sue in cases not under contract is determuied by the liabil- 
ity of the Secretary of State m Council before April i, 1937, 
which is in turn to be determined by that of the East India 
Company before 1858 The pnnciple for detenmning this 
liability IS now well established* 


^ * 74 * S j 7 s 

" Secreiao of Stale 

tiobi) 5 Bora II C R. App 1 'The Company had therefore two 
<iisunctive funcuoni which are e»en to-«Ia\ eaercited bv the Government 
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The I cclcration or a Province may sue or be sued by tlic mmc 
of die Fcdcntion or a Province m rcHlion to tlicir respective 
-vlTairs in the like eases as the Secretary of State in Council 
*^uglit liavc sued or been sued if tliw Act had not been passed 
When claims arise in the United Kingdom, service of all proccc- 
dintjs may be cfTcctcd upon the High Commissioner for India or 
such other representative in the United Kingdom of the Pedern- 
tion, retlcra! Railway Authority, or Province as may be specified 
under the rules * Contracts existing on April i, 1937, arc deemed 
to be made by the I cderation or the Provinces according to tlicir 
subject matter* All liabilities of the Secretary of State in 
Council in respect of loans, guarantees, or other financial obltga 
tiom outstanding on March 31, 1937, and secured on the 
revenues of Indua may he enforced agaimt Uie Secretary of Stale , 
and from April t, 1937, they become the liabilities of tlic Pcdcra* 
tion and are charged on the rcvcmics of the Federation and of 
all the Provinces alike Deduction m rcsjicct of taxation, 
Central, Federal or Provincial, from any jiaymeni of principal 
or interest m respect of sterling securities 1$ forbidden Any 
outstanding liabilities of a Provincial Government are charged 
on the revenues of the Province* 

Fxistmg or contingent habihlics before the Federation may 
be enforced against the Federation or a Province, as well as 
against tlic Secretary of State, according to the subject matter 
of the proceedings, and the liability will be satisfied from the 


of India In so fsr as ihe Compan> extreun memgn Tii?hls, thev are 
exempt from liahilitv to be sued in the Municipvt courts Ilut with 
reference lo Irans-iciions which they earned on for public purposes and 
for the public benefit, svhich arc of such nature av to have been under 
taken b> privaie individuals or a iradinR corpontion, tlie> are governed 
l> hus regulating pnvale rviles snd obligauons — Sccrclarv of State o 
C^rVeraft 39 Mad sst 

y/\\ 

»S 177 

» Tills includes the liabilities of the Secreiara of State in rcsnoci of 
Rurma 3 per cent debenture stock ^ 
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revenues of the Federation or ftovince, or from such revenues 
as the Secretary of State may direct In any legal proceedings 
pending in the United Kingdom on April i, 1937, to which the 
Secretary of State in Council is a party, the Secretary of Sta^e 
shall be substituted for the Secretary of State in Council, with all 
consequential amendments in pleadings and also reliefs If 
the Secretary of State males any contract for the Federation or 
a Province after the Federation he may agree that any pro- 
ceedings under that contract may be brought against him In 
any case, he decides whether the Feiieration or a Province pays, 
and no liability is imposed on the Exchequer of the United 
Kingdom The Secretary of State in the same manner becomes 
responsible in respect of contracts m connection with the functions 
of the Crown in its relation with Indian States, and any sums 
he receives as a result of legal proceedings are to be paid or 
credited to the Federation Any damages or costs he may be 
ordered to pay will be included in the amount to be paid by 
the Federation in respect of the expenses of the Crown m con 
nection with Indian States 



CHAPTER XVII 

THE FEDERAL RAILWAY AUTHORITY 

Under the Act of igtq Railways are managed by the Rail 
way Board, which is under the executive member in charge of 
the Department of Commerce and Industry To secure tlie 
working of the railways on business principles, and to free 
their administration from poliUca! and governmental influence, 
their administration under tlie new Constitution is vested in a 
separate corporate statutory body called the Federal Railway 
Authority Having regard to the strategic and commercial 
importance of railways m India, and also to the fact that a sub 
stantial sum of capital invested m them is sterling capital, the 
necessity for constituting such an Authority was readily admitted 
by Parliament The (^vemment of India are the proprietors 
Jf most of the railways , hence it is important that their adminis 
tration should be stnctly on business principles 

Thus the management of the State owned and managed 
railways in India, and the supervision and general policy of 
other railways are brought under the direct control of the Rail 
way Authority The control of the railways is removed from 
politics Railways arc subject to Federal legislation but ire 
only subject to the control of the Federal Ministers as regards 
safety and to some extent as regards general policy Thus the 
functions of the Authonty extend beyond the field of manage 
ment and also embrace the governmental functions which would 
D^erwise be exercisable by a Minister The Constitution has 
'/lyvided beyond all doubt against all possible dangers of mis 
jianagement or corruption or unsound finance It is conceded 
that railways constitute an important element in the development 
of the country, and as such their pobey should be under the 
871 



THE NEW CONSTITUTION OF INDIA 


272 


control of the Legjslature But there a sufficient provision for 
the achievement of this object, as the Authority is to receive 
directions as regards the policy it is to pursue Indian 
opinion considers the statutory provision of the Authority witli 
Its composition and powers as an unreasonable encroachment 
on tlie legisfativc sphere of the Legislature tVhiJe admitting 
the necessity for a Railway Autlionty, Indians insist lliat the 
Federal Legislature should have been empowered to pass legisla 
tion setting up a statutory Authority with clearly defined powers 
and functions, thus securing legislative control over the Author 
ity But this suggestion was negatived, and the Authority is 
established by the Constitution Act itself The Legislature has 
no competence to alter the composition, powers and functions of 
the Authority m so far as they are provided by the Act, and 
even for other matters the previous sanction of the Governor 
General is requisite Moreover (he Governor General has a 
special responsibility in respect of the Railway Authpnty The 
Act lays down net only the extent of the control of the Federal 
Government and the Legislature over the Railway Autliont)^ 
but also the principles which should guide the Authority, the 
method of appointing members, its financial obligations, the 
safeguarding of the existing interests of the companies working 
tome railways under contract with the Secretary of State, and 
the machinery for the arbitration of disputed issues m connec* 
tion with railways 


Executive Avthoritv in executive aulhor- 

Respect op Railways >ty of the Federation in respect of the 
TO BE Exercised by regulation and the construction, mam 

Railway Autmortty . 

tenance and operation of railways is 
to be exercised by the Federal Railway Authority * This execu- 
tive authority extends to the carrying on of undertakings in coi^ 
nection with the railways, and to the making and carrying into 
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effect of all arrangements svith other persons for the carrying on 
by those persons of sucli undertakings The Autliority is subject 
^ the relevant provisions of any Indian Federal or Provincial 
-Mt, and also to the provisions of the Act regulating the relations 
of the Federation with the Provinces and States The Federal 
Government and its officers are directed to perform, in regard to 
the construction, equipment and operation of railways, such func- 
tions for secunng the safety both of members of the public and of 
persons operating the railways, including the holding of inquiries 
into the causes of accidents, as in the opinion of the Federal 
Government should be performed by persons independent of the 
Federal Raihvay Authority Further, the complete control of 
the Federal Railway Authority over Uic Federal executive power 
m relation to railways is qualified by the fact that in the dis- 
charge of tlieir functions Uie Authority is to be guided by such 
instructions on questions of policy as may be given by the Federal 
Government The powers of Authority m relation to the 
railway services of the Federation do not apply to officers of the 
^^ederal Government ‘ 

CoKPosmov, iTc , or Tlic Authority consists of seven 

lUawAY Authority members Not less than three of the 

members are to be appointed by the Governor General in his 
discretion, and the rest by the Federal Government * The Gover- 
nor General m his discretion shall appoint a member of the 
Authonty to be its President Its members hold office normally 
for five years, but of llic first members, tliree shall be appointed 
for three years Tliey arc eligible for reappointment No person 
IS qualified to be appointed a member of the Authority unless 
he has had experience in commerce, industry, agriculture, 
finance or administration, or if he is, or witliin the twelve months 
preceding has been, a member of the Federal or Provinaal 
^^^lature, or m the service of the Crown in India, or a railway 
official in India The Governor General m his individual 
*S 181 (3) as 18a (i) 
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judgment may terminate the appointment of any member if he 
IS satisfied that that member ts for any reason unable or unfit 
to continue to perform the duties of his office The conditions 
of service salaries and allowances arc determined by the 
nor General in his individual judgment The emoluments of 
members are not to he reduced dunng their term of office All 
acts and all questions arc to be done and decided by a majority 
of persons present and sroting at a meeting of the Authority In 
the case of equality of votes, the person presiding has a second 
or casting vote If a member becomes interested in any contract 
with the railway, or he becomes concerned in the management 
of the company holding or tendering such a contract, he shall 
make a full disclosure of the facu to the Authonty, and 
shall not take part in the consideration or discussion of, or vote 
on, any question with respect to it Tfie Governor General may 
depute a penon to attend and speak at a meeting of the Author- 
ity, but he has no right to vote The Authonty makes stand 
ing orders for the regulation of proceedings and business The 
proceedings shall not be invalidated by the absence, or any defect 
in the appointment, of any member At the head of the execu- 
tive staff of the Authority, there is a Chief Railway Commis- 
sioner, being a person with railway administrative cxpenence 
appointed by the Governor General in his individual judgment 
after consultation with the Authority He is assisted by a Finan- 
cial Commissioner appointed by the Governor General, being a 
person with expenence m railway administration, and by such 
additional Commissioners with this cxpenence as the Authority ^ 
may appoint on the recommendation of the Chief Railway 
Commissioner The Chief Railway Commissioner can be re- 
moved by the Authonty only with the approval of the Gover- 
nor-Genera! in his individual judgment, and the Fmancial Com- 
missioner by the Governor General m his individual judgmaint » 
These officers have the right to attend a meeting of the Author- 
ity, and the Financial Commissioner has the right to require any 
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matter which relates to, or affects, finance to be referred to tlie 
Authority Tlie Autlionty is exempted from income tax or 
super-tax on any of its income, profits or gams Tlic Reserxe 
of India IS to act as tlie bank of the Authonty for all 
purposes No Bill or amendment affecting or amending these 
provisions can be introduced wiUiout the previous sanction of 
the Governor-General in his discretion' 

^ The Authonty in discharging its func 

Directions and Prin ’ , i j 

CIPLES TO BE Observed tions must act on business pnnciples, due 
BY Railway Authority regard being had to the interests of agri- 

culture, industry, commerce and general public, and must take 
care to meet out of the revenues the expenditure diarged tliercon 
In the disdiarge of its functions it is to be guided by any instruc- 
tions on questions of policy given by tlie Federal Government 
NVhether a question u or is not one of policy is to be decided by 
the Governor General m hts discretion 'flie Governor General 
has the right to give directions to the Authority on matten 
affecting his special responsibility or matters in vvhidi he is to 
act in his discretion or individual judgment ' He may, in his 
—Individual judgment, but after consultation with the Authority, 
make rules for the transaction of business arising out of the rela- 
tions between the Federal Government and the Authority, and 
also with respect to the relations between the Authonty and 
the Federal Government regarding railway finance and other 
cognate matters, and also to secure that any matter affecting 
his responsibility is brought to his notice* Tlie land to be 
acquired compulsorily by the Railways is to be acquired for the 
Authonty, and at its expense, by the Federal Government The 
Authority, being a body corporate, may sue and be sued in respect 
of contracts and is subject to all nghts and liabilities of a com- 
wtent contracting party This does not apply ^to .contracts 
are supplemental to those made before the establishment 
. » the Authonty The Authonty may make working agree- 
* Eighth Schedule »S 183 SS 184 
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merits with and carry out working agreements made with, any 
Indian State or person ownmg or operating any railway in India, 
or in territories adjacent to India, with respect to the persons 
by whom and the terms on which any of the railways with whij^ 
the parties are respectively concerned shall be operated * 

Finasce op Rail The Authority has to establish, maintain and 
V.AY Authority control a fund (the Railway Fund) to which 
receipts whether on revenue account or on capital account, 
arc to be paid and all moneys provided, on revenue account or 
capital account out of the revenues of the Federation to enable 
It to discharge its functions shall be paid into, and all expendi- 
ture whether on revenue account or on capital account required 
for the discharge of its functions shall be defrayed from, that 
Fund Thus there is one consolidated Fund both for incomings 
and outgoings from railways, but the Authority is not precluded 
from maintaining a separate Provident Fund for the benefit of 
employees 

The income of the Authority on revenue account m any 
financial year is applied m (o) defraying working expenses, 
(fc) meeting payments due under contracts or agreements To 
railway undertakings , (e) paying pensxins and contributions to 
provident funds, (d) repayments to the revenues of the Federa- 
tion of so much of any pensions and contributions to provident 
funds as is attributable to service on railways in fndia, {e) 
making due provisions for maintenance renewals, improvements 
and depreciation , (/) making to the revenues of the Federation 
any payments by way of interest required by the Act , and (g) 
defraying other expenses properly chargeable against revenue in 
that year 

After meeting all these expenses, any surplus is to be shared 
between the Federation and the Authonty on the existing basis or 
zccoTding to a scheme which may be prepared The Fe^- 
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uon may provide any moncvs, whether on revenue account or 
capital account, for the purposes of tiie Railway Autlionty, and 
moneys shall be deemed to be expenditure and shall be 
shown in the estimates of expenditure laid before the Legislature * 
Tlic Authority is to be debited with the moneys provided, 
either before or after the Act, out of die revenues of India for 
capita) purposes in connection witli raihsays in India, and llie 
Autliority is to pay out of its tesenue interest charges and also 
a fixed amount towards the repayment 0/ the debt Any obliga- 
tion incurred by die Secretary of State in relation to the rail 
ways IS lO be treated in a similar manner The Authority will 
also make payments to the Federation in reduction of the prin- 
cipal of any such debt out of moneys other than receipts on 
re\"enue account The Authority has to indemnify the Feder 
ation in respect of any debt, damages, costs or expenses in, or 
in connection widi, any proceedings brought or continued by 
r against the Federation or against the Secretary of State in 
■'I sped of railways in India The AuUioniy has to pay any 
^*>#pense$ incurred by a Province or State in providing police for 
the maintenance of order on Federal raihvay premises, and m 
case of dispute as to die amount, it is to be determined by the 
Go\x:mor.GenefaI m his discretion * The Autiiorily is 
empowered to invest its funds m the Railway Fund or Pro\idcnt 
Fund, and also to transfer or realize such investments * The 
Authority has no right to call upon the Federation to transfer 
to it, for insestmcm, funds kept by die Central Go\cmmem on 
account of any railway deprecation fund, reserve fund or provi- 
dent fund, but the Authority may require the transfer of such 
funds to Itself to defray expenses chargeable against that fund 
Uic mcanwhilp, the Federal Goternment shall credit each such 
With interest on the untransferred balance diercof at an 
agreed rate, or, in default of agreement, at a rate determined 
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by the Governor General in his discretion* The Authontys 
accounts shall be audited by the Auditor-General of India, and it 
shall publish annually a report of its operations during jh^^ 
preceding year and a statement of accounts * Provision is made 
for the appointment of a Railway Rates Committee by the 
Governor General to give advice to the Authority in connecuon 
With any dispute between the uscr and the Authonty as to rates 
Or traffic facilities which he may require the Authority to refer 
to the Committee * The recommendation of the Governor 
Railway Rates General is necessary for the introduction of any 
CoMuiTTEE bill or amendment making provision for re- 
gulating the rates or fares to be charged on any railway * The 
Authonty and the Federated Slates are bound to afford reason 
able facilities for through traffic on the railways for which they 
are responsible, and there is to be no unfair ducnmmation 
between one railway system and another by the granting of undue 
preferences or otherwise, and no unfair or uneconomic compcti 
tion * CompiJiinu by thf Authonty or by s Tedefsterf State are 
to be determined by the Railway Tribunal Any complaint 0^ 
a State against a direction by the Authority as to interchange of 
traffic, or maximum or minimum rales and lares, or station or 
service tenninal cliarges, which involves discrimination or 
imposes an obligation on the State to construct a new railway, 
where it is alleged that unfair or uneconomic competition would 
result, IS to be referred to the Railway Tribunal * 

Railway Provision is made for constituting a Railway ' 

Tribunal Tribunal consisting of a President and two other 

persons to be selected m each case by the Governor General m 
his discretion from a panel of eight persons appointed by him 

»S 189 »S 190 *S 191 *5 192 6S 193^ 

• The provision requiring a reference to the Tnbunal does not apply 
in any case where the Governor General in h« discreUon cerofies that, 
for reawru connected with defence, effect ihould or should not be given 
to a proposal for the construction or reconstruction of a railway 



FEDERAL RAILWAY AUTHORITY 279 

m his discreUon, being persons vnth railway, administrative, or 
business experience The Resident is one of the judges of the 
federal Court appointed for the purpose by the Go\cmor- 
^ 4»^enil m his discretion, after consultation with the Chief 
Justice of India He holds office for five >ears and is eligible 
for re appointment If he ceases to be a judge of the Federal 
Court he ceases to be the President of the Tribunal The 
Tribunal alone has jurisdiction in such cases, and has all the 
pOHCR of a Coait for conducting proceedings, making orders, 
etc , and is subject on a point of law only to an appeal to the 
Federal Court, whence no appeal lies The salaries of the 
members of the Tribunal are fixed by the Governor General m 
his discretion, and their salanes and the administrative expenses 
are charged on the revenues of the Federation In fixing dm 
amount, the Governor-General is 10 act in his individual judg- 
ment* It IS provided that the railway companies which have 
agreements with the Secretary of State for India in Council 
under which arbitration may be claimed will be entitled to such 
j_'jbitration as against the Secretary of State, m the case of any 
award which will be payable by the Federation and due to it 
by the Authority* It is also provided that the Authority may 
also be required to act for the Crown m relation to railway 
matters in non-federated States, and the power of the Secretary 
of State m Council with respect to the appointment of directors 
and deputy directors of Indian railway companies shall be 
exercised by the Governor-General in his discretion after con- 
sultation with the Authonty* 
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CHAPTER XVIII 
THE FEDERAL JUDICATURE 

A Federaijon postulates an agreement and the distnbution 
of the legislative financial and executive power between the 
Federation and the federating units Both the Federa l Covero 
roent and the federating Government* have t o function widi m 
their d'“marcated and delimited sphere. Dispute* a * regard s the 
interpretation of the Constitution and the respective ri ght* ofthe 
Federation and the units arc common in all Federations Hence 
It IS an essential feature of a federal polity that there should be a 
judicial body independent both of the Federal LegStatuifsnd 
Executive and the Governments of the units, whose du^ it is t5~ 
i nterpre t_the_CQnstitutton and to a<^ud>cate upon any dispute* 
o T this natur e A Federal Court thus acts at on ce ^ the inte r 
p reter and the guard a n ^ the Cbnsncution_ Aarurafly provi“~ 
Sion is lude for the estabbshment of a Federal Court under the 
^ew Constitution Its significance can hardly be exaggerated ' 

V The IDalsle Sir lilaunce Cvryer, Chief jusnee of India, has u a 
class e passage pointed out the agnificaace of the mauguiauon of the 
Federal Court of Indu in (he consucutiooai development of India u these 

It 15 sjgnjficani for two rrasoos Sntiy, because of the uaif>tn? 
infiuence of a Central Judicature and secon^y, because the establish 
ment of the Court implies a rccognitum of the fact that a new and 
perhaps the final stage of the consutuuonal evolution of India has 
begun This is the finl aU India Court of Law and we may see m 
th* Supreme Court of Canada and the High Court of Auitraha^o 
lew ihao in that great tribunal, the Supreme Court of the United 
States, th« powerful forces whicb such a Court u able to release and 
direct, and the far reaching influence which it may eaercue upon the 
hirtory and fortunes of a Sute It becomes at once the crodble m 
which the flux of current and political thought u tested and refined, 
aSu 
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H Tl,crc .. no ccntriCtourtJorJ.C3hol'J!LB^;!i^^ 

H,gh tolTSTPrcMncc « .1.0 ...she. )..d,c„l ' 

Jntry, and ■-.n pcal. from llig l. Cpurnnn certain l.c to the 

'l^VLounaiutLondon Ina.inj'"!!!!'-!’!’'"'™ '"T 

ot a Siin rcmc C ourt, bod. rt I cdcral Court and a &u 
of AppcaCfrom ProMucal Ilii!l. Couru, but tb.t 
rerccod b> P.rl, ament firsll, on f.nancal ground, and secoHdly 
on tlirtlOTmTS^. dedrabic to al«,l,.b .l.cj..r..d,c. on 
ot die Pr.cylCSr^i.l The net. ComUtut.on |.ro..de. tor the 
er.abl,.h.ncnIot_a rcderan3il!ar"l.!rl. >< l.onny cr cn.iro.'e red 
to extend Us jurmhetion liy t Icdcml A^t to Iictt xppi-^ s 
Hi!;h Gonrr — TtiT^r.d erd wlietjon 

( 1 ) of^ml lu nsdiction m Fcdcnl mues, xnd (.) 212E£li2i5 
]Ufisdi ctton_jP rc tlcml^ts«ucs and also i^otlicr^nnUcrxJ>Ping 
ajiprtfs from High Co<>rts j(.s»cU a jwwhction is confemd upon 
It by the Federal Act 


•ad the .m.l on ..h.cl. the n.ote .table and 
i . ihit thought are hammered into »hspe, to tale their J 
* armour) of jdeai tsiih \\hich each geiteranon seeks to * 
problems, or at least to make easier the path of its lucees 
ume IS ripe for the creation of a Central Judicature of *' . 

There are m India toda> no longer a number of rros.nces under ,hc 
tutelage of a Central Co\enimenl. but ele%en autonomous bines, tor 
so indeed 1 call them, pulsing with a Mgorous life of their 
dmding >bith the Go>emroent of India the legistaiisc an 
poHtn of gosemment It is in this mee po.se and balance 
forces that the need for a Federal Court lecomes manifest Nor is tne 
name, ‘Federal Court, a misnomer, as some have thought 
alread) a Federation of India, not indeed that greater Federation, 
avhalcaer form it ma> ultimalel) assume, avhich the future o s n 
trust for us, but a Federation of cleacn Proainces a«$oci«ed together m 
an organic union And the existence of the Fedenl Court is a 
which all ma) read that the Indian nation is on the "larch —Speech 
^t the inaugural sitting of the Federal Court of India. December 6, 

*i&37 (*9391 FCR Vol 1, 7 , . j j . 

‘ For the first time, the rule of law has been extended to inter 
proameial disputes which hitherto had lieen subject to execuUa-e deter- 
mination —The Ada-ocate Gcneml of India Address to the Federal 
Court, December 6, 1937 (i939) FCR '©I I» A 
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CovsTiTUTiov Of The Federal Court consists of a Chi ef 
THE Feoesai. Covbt’ Jujtic e ot India and s uch number of other 
judges as His Majesty think? necessary The num^r of-jud^ 
18 ndtlo-CxCeed six unlesrah address is presented by-the-Federal 
LegislatureTomr^ajesty thioi^ the Governor General asking 
for such an increaiF'^'Evciy Federal judge is appomte d-bv Kis 
Majesty by warrant under the Royal Sign Manual, and holds 
office instil he attains the-age of-sixty fivc-yeari A judge jnay 
resign his office, and he may be re raoied from ha office by His 
Majesty on the ground of misbe haviour or of_i nfionity_pf mmd 
or body, if the Pnvy Council on rcference^tO th em fro nt His 
Majesty, recommend tnat he ought on any such ground be 
removed It is to be noted that there is no provision cither for 
the suspension or the rcmoval_of. the judge J)y the Governor 
GeneraJ-or byjin addr ess of the Legisja ture All these provisions 
arc intended to secure the tenure of office to the judges with a 
\ view to en sunng their independence o f political influence, so 
essential for the functioning of the Constitution T his mdeoen 
den ce is furthe r secured_bv the-orovision that na discuss ion ma y 
uke^place in the Federal or Provincial Legislatures wit h regard 
to -jhe conduct of any F cdcral-iudec * 

QuALiMcarwvs po* ^ judge of the Federal Court must have been 
APpoisTsfiM At A Sot at least fi ve yean a j udge of a High Court 
Fedemi. Judge BomhJmTia or Vn a F ederated State , a 

hams ter of England or Northern Ireland, a member_of the 
Faculty of Advocates in Scotland, or a pleader of a High Court 
or Courts in Bntish'SidiSTOP'ijrS Federated State, of ten years’ 

‘ Ss aoo w 203 A Federal Court consuting of the Chief Justice 
and hvo other judges has been constituted It be^an its work 00 October 
1. 1937 Section aij, which relaltj to the appellate junsdiclioa of the 
Federal Court in appeals from High Courts in British India, comes ic|° 
force on April i, 1937, and accordisgly certificates may be given under 
that section at any time after that date, notwithstanding that the 
Federal Court haa not yet been constituted (Federal Court Ord< 

»S 40 (I) 
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standing T^iP phigL , j ustice , however, must be, or must have 
be^ w hen first ap pomt ed to ludigial o fTicc, _i JnrmtCf, an 
j^vocateT ^ a p leader, and imist_^gf,fiftccn-irmcacLoI ten 
U mtcndctU n-excIude C.Mliun 
judgesifom^e-post o{ Oner Justice Evcr> judge Wote \ie 
entf^Supon his office has to take a judicial oath in the form 
set out m the fourth Schedule to the Act ‘ Tlicir,;ahrics arc 
cha rged onj ,htUCacn“ “-°^ Federation and cannot be_vntcd 
upon^g^Fcderal-Legislaturc. though it i s entitled to discu ss 
Their salaries and allowances, and their tigtits m 
respect of leave and pensions areJixcdJ>yjlhc^tjlSja-Counci!, 
and cannot be varied to their disadvantage after their apixnnt- 
ment ’ 

By an Order in Council called die Fe deral Court Orde r, 
made on December 18, 1936, die salary of the Cliicfjusticcas 
fixed at Rs 7,000 per montfi and that of the other judges at 
Rs **5*5 Cg^ t9r^month The Chief Justice is to be pud 
on his muem em a pension at the rate of J u;iUP<»r— annum 
ifl respect of each pcnod..o( six _ montl is* service, but it js 
not in any case to cxcce d_£g.ooo per a nnum If the Cliief 
Justice dies dur ng his serviw as su^, a gralmtyofXs 000 is to 
be paid to his personal legal representatives A Chief l ustice 
who IS resi dent m Eum pc at the date of bis appointment com- 
mences hisj^tvice w Tiegriic-cm bjg^rJnd.n to assume hts 
office Tlic rights of other judges m respect of pensionTire fixed ' 
by thej^ m Council. A judge, including the Cluef Tustice 
who wo, pomanently .eadmt Europe ov the dof of 
appointment and wa, not a member of a Civil Setticc of the 
Crown in India, i, to be paid an aUowancaoLesootor expewes 
m respect of equipment jnd ttavclbnE exi)enjeP'ET;,.‘p;;).,, 

Governs GgnUay Imn . ji^lTI i^irnresrribr;-,. 
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leave and passages, and the other conditions of his service, are 
to be detemimed hy the rules for the tune being applicable to 
an officer appointed by the Secretary of State to a Civii Servi^ 
of the Crown in India and holding the rank of Secretary to me 
Government of India 

W hen the offi ce of the_Chief Justice^bec ome s^yacant, or if 
the Chief J ustice is prinKU -tor-an y rea soniJ<t-Perfonn the duties 
of his office, the Go vernor Geae raLi " b!5_d iscreti on appoints a 
{<mnnCT<» Federal judges, including tlie Civilian 
judges, to act until such time as a new Chief Justice is appointed 
by the King, or the Chief Justice is able to return to his duties * 
The FedecaLCQml_ts_ a,court of record and shall normally s it 
in Pplii i, but it may also sit at such other n lacet-as the Chief 
Justice , with the a pp iwa) of the Govern or General,jnayJrom 
tune to ap point 


FlTNCnONS OF THE FfiOERAt COURT* 


JoaranicTiov The functions of the Federal Court are 

or FeosMc. Covkt reflected in its jurisdiction The Federal 
Court has both -an< l_ap p<**i»»‘‘ yincrfirtifin The Court 

_ , has exclusive orismal jurisdiction* in any- 

OAlOtSAt. JCWSBICTION , - — ^ 1 

di sputes between the Federa tion, any oi 
' the Provincesjiii,aay_sif_lEtFfdera 7 cd^tate?, wh^h involves any 


1 S 20a See Appendix H 

1 Thij means that suits can onginate u the Federal Court itself and 
cannot onsinate in any other Court 

*The Hon ble Sir ^faunce Cwyer, Chief JusUce of India, has in an 
eloquent passage defined the funcuons and the role of the Federal Court 
in these words — 


But if, obejing the old maxim that it is the part of a good judge 
to enlarge his jurisdiction, I have for a moment looked too far into 
the future, 1 do not forget the unnaediate functions of the Court, and 
these are of the first importance ladependent of Governments -adj 
parties and unaffected by the vicissitudes of policies, its primary duty 
IS to interpret the Ccnstnutioii and to provtde a peaceful and ration^ 
solution of differences which, la the ab<aice of an impartial and in' 
dependent arbiter, sught mSame pasnoos and even issue in violence A 
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qucsuoiuot b» »r-tatt tm which Uic c.-mtcncc or cxScnuiLa 
ICgS'riEht dcp^s Thui th e prrtici to the Hil l iiiuit lie Goi cm- 
mcim , ' ^Ul icr the Fcdcntion itself or the Fcdcnl imils But its 
jVisdiction docs not coscr a dis pute to which ^TSutc is a pirty , 
unless th-it dispute cftnccTnrtheihtcrprciaiion~ol tlic A^Lofan 
Order m Council tlicrTOnderrornhc extent ot llic l^shtisc or 
executive lutliority" vcstc'dliT the Federation by virtue of the 
Instrument of Accession of that State, or arises'uhd^airac^cc- 
ment^adc under Part VI of the Act relating to the administra- 
tion of a Federal law in that State, or otlicrvvisc concerns some 
matter in which the Federal Legislature has power to legislate 
for die State or arises under an agreement made after the 
Federation, with the approval of the Representative of the 


i«tind and not the le« important duty is one to which, I take il, 
Mr Advocate General, >ou yourself have alluded when you expressed 
the hope that the Court m its interpreiation of the Constitution 
night be inspired by an enlightened Iberality We echo that hope 
It will always be our endeavour to look at the Conititulion of India, 
whether in its present form or m any other form which it may assume 
^hereaher, not with the cold eye of the anatomist, but as a living and 
breathing organism which contains within iiself, as all life must the 
seeds of future growth and development And let me add that 1 hope 
that no canons of interpretation which we may adopt will ever hamper 
the free evolution of those consUtutional usages and conventions for 
which indeed the law provides no sanction, but in which, when oppor- 
tunity IS given, the political genius of a people can find its most fruitful 
and ctfectivc expression 

‘The Federal Court will declare and interpret the law and that, 
I am convinced, m no spint of formal or barren legalism But 1 do 
not wish to be misunderstood This Court can, and 1 hope will, secure 
that those pol tical forces and currents, which alone can give vitality 
to a constitution, have free play within the limits of the law. but it 
cannot under the colour of interprCution alter or amend the law, that 
must be left to other authorises Nevertheless, within the limits which 
. I have inicated^, 1 do not doubt that the Federal Court can make a 
^^ique and perhaps a decisive contribution towards the evolution of 
India into a great and ordered nation, a link between the East and 

the West, but with a polity and aviliaation all its own ’ Sneech at 

A^inau^ral situng of the Federal Court, December 6, 1937 (1939) 
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Crown, between the State and die Federal on or a ProMuce and 
expres-I) pro^^dlng that the Courts junsdictron shall extend to 
such a dispute No dispute can come within the jurisdiction of 
the Court if it ani» under an agreement expre*sl> -^clud.^ 
that jurisdiction- OnJ) legal nghts or justiciable isme s cap be 
dec ded bj the Federal Court. Its judgments in its original 
^jun-d ction are declarator y judgment s ’ they declare wfaa t are 
the rights of the pan es to the dispute 

AppELtJiTz 1° addition to its ongmal lun-dictio n. the Fed eral 
JraisD cnoN Coyn has also an »pppH? p-jim_dic ti(m from the 
Hi<di Courts m Bnti_h India and the Federated States In e\-ery 
case in Bnu.h India, it ts the du*v of 0 e High Cou rt to grant a 
certificate of ts own motion that the case before it iji oTses a 
substantial question of l aw as to the interpretation of the Act 
or Order in Council themindcr~a.nd'tr a”certificate u 
granted, an appeal Les to the Federal Court from the judgment, 
decree or order of the High Court. ^^'heTe such a certificate is 
granted, any party may appeal to the Federal Court on the 
grotird that the question was wrongly decided, and on any other 
ground on which appeal would haye lam without speaal Ieat% 
of the Pnvy Council and, widi the lease of the Federal Court 
on any other ground In all such cases jv ? direct appeal L as 
to th e Pm-s Council e ither with or without <pccial leas'C 

Th e Federal Le yt-laturg has been gisTn pcrwer to enlarge 
by Act introduced in me Leguiatim with the preMoiis'.anction 
of the Goscijwr-Gcner^ in his discretion, the'appillSte juris* 
diction of th e_FpdpTa3_ Court, so as to make it a final court of 
appeal from Courts m BnUsh India in ordinary non-con 

stitutional issues, in substitution for the present righrtrf appeal 
to the Pm-y Counol and to empower it to hear appeals m crvil 
cases from High Courts in Bntish India without any certificate. 
But m such case* the amotml or value ol the subject matter'^f* 
the dispute m the fim Court irms t h- pfty rupees or 

1 S 904. ^ 
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such sum not-under^ftee n thousand ru pees as the A ct m ay 
specify, or the judgment, decree or final "order mmt im olve 
dtr^'- dy or i ndi rectly p ropel of ^e" like ^ alue, or else tlie 
Court must have given special leave to appeal ^Vhen 
sdarp.-ovision is made by a Federal Act, consequentiaT prov ision 
IS also to be made simultaneously by the Legislature for tlie 
abohuon m w^iolc or in part 0/ direct appeals in civiJ cases 
from High Courts m British India to the Privy Counal eitlicr 
with or without special leave It should be noted that, even 
uath the evtension of the appellate jurisdiction of the Federal 
Court, the jurisdiction of the Pnvy Council in relation to appeals 
from India is not abolished, but more restrictions will be placed 
on it both as regards the value of the subject matter and the 
nature of the dispute 

As regards State Cou rts, a ppeal Ues to the Federal Court * 
from State Courts on a questi'w concerning the interpretation 
of the Act or Orde t^m Cjounc iL-tne fCtTiidL i, m UiU ex't^c of 
the Je gisiatne or executive a uthonty vested in t hi? P^ti^r aunn 
'* ' virtue of the In strument of. Accession of ihe^State, or arising 
uhder arT agreement under Part VI of the Act relating to the 
administration of Federal law m the States Such an appeal 
shall be by way of a special case to be stated for the opimon of 
the Federat~Court by ^eTt^- CoarT — Tilher of the parUes m 
the suit befoTTllie State Court^o is dissatisfied with the judg- 
ment 13 enti tled to apply to ^tbe-High-Cour t-ttv a case for 

the consideratiorL_of_the_Fedefal-Gouit TheL j^rarC^ rr 

may, if it thinks fit, cause letters of^retjuest to be sent to the 
Ruler of the Staie,'callmg upon_Ae Hiih Court to state" a 
case— to set out the facts of the dispute and the law which it 
applied to those facts The Ruler passes on the letter of request 
State Coim,,which must then state a The 

Ty'\^ ^ necessary, return the case so stated and 

rr uire the State High Court to set forth further facts 
»S 307 (*) 
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An appeal lies to H k Majesty in Council, as pf and 
.Without leave. I roitt 'an y de^ion ot Uie Eea eraV^ O^^^ la 
original jlins^ction dealing.with a dRptitc.concgrn7ngjh^ 
jjretation of the Act or of an Order in Council madf thereuQ^ 
or the extent of the legislative Of executive authority vested a | 
the Federation by virtue of thp Instrum ent of Accession of^ acy 
State, or arising under an agreement under Part Vl of the Act 
in relation to the“adminislralion‘^n~any'”Stafe of the Federal 
law , and in any other case, by leavc'of the Federal Court or cf 
His Majesty m Council ’ In effect, the ultimate 
all oonstitatsonal \ss\ses undcf d\C Act, U rders InTlStittcil there 
under ofTlTe Tnstrument of Accession, is the Envy Canned 
pprmciplcs which would guide the Federal Court pf the Pnvy 
Council in granting leave to appeal are now well established, ' 
and It IS believed that these principles will be fallowed* It 
IS well established that the Privy CouncilasjioUa*/^”0*I Court 
3l Cruninal ap peal , and appealsjto the Pnvy Council m cnminal 
natters will be rare as under the exi sting circumstances The 
Federal CdPmnlV eithe r~aliow th e_appeal-Qr_disnius-it Jn 
fillowing anSppeal thc~Federal Court shall remit thf case to tntf" 
courf^rotn which the appeal was brought, with a declaration ai 
to thTTudgment to be substituted for the judgment appealed 
against, and the court shall give effect to the judgment of the 
Federal Court ’ Where die Federal Co urt ordersj cQsts, it shall 
transmit its order for the paytn cnt.of the sum fixed to the court 
from which the appeal was brought and it irihat court’s duty 
to give effect to order The Federal CourtjnaY_pn-Xondi- 
tions order a sta y of cxecution ^pending the hearing of the 
appeal ® , 

'See Prince 0 Gagnon (l8*a) B App Cas 103 

sHanuman Praiad v BhagawaU Prasad (igoa) I L R. *4 AH 2®» 
Ragunath Prasad Singh v Pratapgar Deputy Coitunissioner (igt?) 

54 Ind App 126 Jivangin Guru Chamelgin v Gajanan Narayan Pali-' 
(1926) 50 Boro 573 

»Ss 2059 *S 210 »S aog (3) 
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Enforcement of 
Orders and Decrees 
OF Federal Court 
^ -> fpr t «s rrnVp Orders for the attend nn ce of witnes ses, the dis 
covery X)t_production of documents, and the investigation or 
punishment ol contempt of court, and all such orders shall be 
enforceable in British India and Ihe Federated States Whenever 
It makes any such orders it is the duty of the courts to enforce 
tliem as rigorously as if they had been made by the highest court 
in the Province or State itself* In all matters relating to the 
States the Fe deral Court shall act through l etters ^f req uest to 
tlie Ruler who shall secure their execution * W here in any 
case th e Federal Court requires a special c ase to be staTed or 
restated by, or_r emits a case to or orders a s tay of~rs.CTiu tion m 
a case from a High Court m a FederateiT^ate, or requires the 
aid^fthe cm! or judicial authorities in a F€derale3' State, the 
Federal Court shall cause letters of requcst'fiT that Ij^alf to 
be sent to the-Ruler of the State, and Ruler sliall cause such 
communication to be made to the H^h Court or to any judicial 
“or civil authority as the circumstances may require * 

It is to.Ji£_QQt£d_lhai there i!unQ_dtr£ ct provision for the 
enforc£msot,o£- JFederal b ws a nd .o rden_j n_the States. The 
executive authority of theT^ederolion in the States is to be given 
eff ect by the States* But, at the same time, it is provided that 
all audiormeQhr ^g ho^t the Federation shall act m aid of the 
Fed eral Co jitt Tl ie difH^tyTs how to secure thirald Having 
regard to the internal sovereignty' ol Uie States and^ the absence 
3 J[e^ral*agency~ directly operatingniT the^StatesT^hT only 
method of secunng Che object is to get the orders of the Court 
enforced in the States through the State agencies, and this is to 
^'^ne, whenever necessar>, by letters of request to the Ruler 
IS provision has no precedent but the phraseology is used 
/ith a view to recognizing the so\ereignty of the Rulers “It 
210 (2) *S 210 IS 2ir 

>9 


Al TjmthnnticSr civil and iu diaal ._throug h» 
o ut the Federation, must act m aid of t he 
Federal Court ihc Fe^ral Court has 
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IS merely an enactment to show proper re'pect to a Sovereign 
Ruler, without the necessity of an order being directed to him 
to state a case, tJiat letters of request shall be addressed to him’’* 
The law declared by the Federal Court or the Pnvy Counal sh^l 
bind aD couru in British India, and the State courts m respect 
of the interpretation of the Act or Order in Council thereunder 
or any matter s«tli respect to which the Federal Legislature can 
male laws in relation to the State * 


If at any tune the Got emor Genera! thinks that a question of 
law h-K -ins pnj or u likely to arise, which is of suSi'a'TiSluie 
Powc* or GovEXNoa un^tance that it is 

GEVEiut. TO Consult expedient Ttf~Dfataiir*TIie opiiuon of the 
Federal Court Federal Court upon it, he may in his dis 

cretion refer the question to the Federa l Co urt for conuderation, 
and the Court may, after su^ lieanng os it thinks fit, report Co 
the Gotemor General tliereon The rep ort shall be made in 
open jpurt a nd m accordance_wiih the. opinion of the raajonty 
of the judges present at the hearing of the case A dissen ting 
judge may deliver a sep arate c>piniotr*~Tliis is the advisory 
consultative juflsBiction of the Court, and is analogous to the 
consultativ-e jvmsdicuon of the Pn\-y.^uncit It is noijstated 
whether the opinion has a binding eiTeci on tlie Governor 


* Attorne> Gsneral, Henstrd, Apnl i, 1935 »S sjs 

S aij 

His Eneellency the Governor General made fint Special Reference to 
the Federal Court under Section stj of the Gonstituuoa Act in the 
followjDS lerais 

‘ Is the Central Provinces and Berar Sales of Motor Spint and Lubn 
cants Taxation Act, 1938, or any of the provisioni thereof, and in what 
particular or particulars, or to what extent, vhra oirer the legislature of 
the Central I^sances and Berar ’ ’ 

The Court gise opinion that the Central Provinces and Berar Sales 
of Motor Spirit and Lubneants Taxabon Act, 1938 was not ullroTtrr' 
the Legislature of the Central Provmces and Berar 

See the Opinion of the Court (1939) F CJL Vol 1 . pp 18 tao It 
is reported m AIR. (FC) 1939 PP » 4 ° *nd in the Federal Law 
Journal of India, Vol II, pp 6 87 
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General It appears that the^tention is to enable the Go\er- 
nopGenera l to t ake a decision in. theJigh t oT th e ludicial opinion 
m matters in which he may feel doubt 

The -Federal_C ourt has power from time to time, with the 
approval nf the -jCovernof General itr hijudisi^retion. Jo-jnake 
rules re gulating _generally the practice and procedure of the 
"iCourtTincluding rules as to the persons entitle td practise before 
the Court, the time for entry of appeals^ costs and fees, and for the 
summary disposal of appeals regarded as being frivolous or 
vexatious or brought for the purpose of delay ’ Such rules may 
fix the number of judges who ate to sit for an> purpose, but no 
case shall be decided by less than three judges The three 
judg ^ constitu te the rmnunum bench TTie Co urt n^ y be 
divide d into divisions , and the Chief Justice, subject to anyTules 
of Court, determines which judges are to sit in the various divi- 
sions II the appellate jurisdiction of the Court is extended by 
the Federal Legislature, the rules must provide for the consti 
tution of a special division to hear appeals which would ha>e 
been within its jurisdiction without such addition J udgma nt^ 
ut* the Court are to be delivered in open-couit—With^tbe con- 
currenc e of a majority^ ofthTjudges present a t the hearing A 
judg e who do es not c^ncunnay*“d^iver a dissenting“JudgTnenL 
Air'proceSings^m the Federal Court shall-be-m-the^nglish 
language * The FederalXegislature may by an Act_con feFu pon 
t hg Court a ncillary powers nc ce55aryLp r_desira ble..for-th&-purpo9e 
of ena^n^heiCourt more effectively to exercise the jurisdic- 
tion deferred upon it by or under the Act * T he admimstrrjtiyp 
Expenses of the e xpenses of the Federal Covi rt, including all 
Federal Court salaries^lknumces and pensions payable to or 
m re spect of the pi ncer s and servants ot Cour t, ar e efia^ d 
upon'THe" reve nues of the Fed pration, nuri any fees or other 

- »S ai4 (i) Rules made under this section were 
,\iazette of India on December i, 1937 
* S 214 


notified in the 
®S 215 



292 


THE NE\V CONSTITUTION OF INDIA 


mone>’s taken by the Court from part of tlie Federal revenues 
The Governor General deades m his discretion the amount to 
be mcluded in the financial statement for such expenses ^ 

The State Courts which are dcdared by His Majesty, afv ' 
communication vMth tlie Ruler, to Tje~HIgh Courts are to be 
deemed High Courts lofTlie'purpoM of‘apj)Mls*~nie federal 
Legislature is not empowered to confer any jurisdiction on 
the Federal Court to hear appeals from High Courts, when 
they exercise jurisdiction under the Foreign JurisdiSion Artp- 
1890 or to hear appeals from courts outside India Nothmg 
in the Act ailecfs any right of apjieal to the Priv y Coun cil in 
such cases, with or without special leave * 

In addition (0 what has been a}ready stated, a nghf ol a ppeal 
lies to the Federal-Co y, from „thft.dccision 5 of the Rai lway 
Tn bucaL* and from decisions as to the am ^nt o{ a St aU'r-* 
contnbutibn m lieu of corporation tax * 

The Interpbetvtion op the Constitution 

The federal constitution of India is iw generis It has not 
^t received an exhaustive and aulhoritaUve interpretation. 
Decisions on other federal consututsom are not direct authority 
ter mterpreting this Constitution ^ley may when relevant aid 
interpretation and eonsmiccion 

Sir Maurice Gwyer, Chief Justice of the Federal Court of 
[ndia has m the very first pronouncement' of the Court sucemet 
y laid dovvn in the following passages the principles which the 
Dourt will take for its guidance iti interpreung and construing 
the Constitution 

“This IS the first case of importance that has come before the 


•S 216 >s 217 »S ai8 

« Opmon of the Federal Court on a Special Reference by Hu'eJCc!- 
lency the Oovemor General relating the legality of the Central Proi 
and Berar Sales of Motor Spin! and Lubricants Taxation Act. 
October 11, OPSff} J'CR Vol I ,g at jff 
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Federal Court , and it is desirable to refer bnefly to certain pnn 
ciples which the Court will take for its guidance It will adhere 
to canons of interpretation and construction which are now well- 
^nown and established It will seek to ascertain the meaning and 
intention of Parliament from the language of the statute itself , 
but with the motives of Parliament it has no concern It is 
not for the Court to express, or indeed to entertain, any opinion 
on the expediency of a particular piece of legislation, if it is 
satisfied that it was within the competence of the Legislature 
udijch enacted it , nor will it allow itself to be influenced by any 
considerations of policy, vdiich he wholly outside its sphere 

“The Judicial Committee have observed that a Constitution 
IS not to be construed in any narrow and pedantic sense (Per 
Lord Wright in James v Commonweallli of Australia, 1936 A C 
p 578 at 614) The rules which apply to the interpretation 
of other statutes apply, it is true, equally to the interpretation of 
a constitutional enactment But their application is of necessity 
conditioned by the subject matter of the enactment itself , and I 
tespectfully adopt the words of a learned Australian Judge 
* ‘Although we are to interpret the words of the Constitution on 
the same principles of interpretation as we apply to anj ordinary 
law, these very principles of interpretation compel us to take 
mto account the nature and scope of the Act that we are inter- 
preting, — to remember that it is a Constitution, a mechamsm 
under which laws are to be made, and not a mere Act which 
declares what the law is to be ’ (Attorney General for New South 
Wales V Brewery Fmployces Union, iqo8, Commonwealth 
L R 469 per Higgins J , at p 61 t ) Especially is this true of a 
federal constitution with its nice balance of junsdictions I con- 
ceive that a broad and liberal spirit should inspire those whose 
f^jty It IS to interpret it , but 1 do not imply by this that they are 
' ee to stretch or pervert the language of the enactment in the 
interests of any legal or constitutional theory , or even for the 
purpose of supplying omissions or of coirectmg supposed errors 
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A Federal Court will not strengthen, but only derogate from. 
Its position if It seeks to do anything but declare tlie law , but 
It may rightly reflect that a Constitution of Government is f* 
In ing and organic dung, which of all instruments Jias the grearf 
claim to be construed ui res magtt valtal quam pereat 

Disputes with regard to central and provincial legislative 
splieres arc inevitable under every federal Constitution, and liave 
been the subject matter of a long senes of cases in Canada Aus 
tralia and the United States, as well as of numerous decisions on 
appeal by the Judicial Committee The decisions of Canadian 
and Australian Courts arc not binding upon us and still less 
those of tlie United States, but, where they arc relevant, they 
will aiwa>’s be listened to in this Court with attention and 
respect as tlic judgments of eminent men accustomed to ex 
pound and illumine the prmaples of junsprudence similar to 
our own , and if this Court is so fortunate as to Bnd itself in 
agreement with them, it will deem its opinion to be strengthened 
and confirmed But there arc few subjects on which the deci 
sions of other Courts required to be treated with greater cautit^ 
tiian that of federal and provincial powen for in the last analysis 
the decision must depend upon tlie words of the Constitution 
which the Court is interpreting , and since no two Consiituuons 
are in identical terms it is extremely unsafe to assume that a 
decision on one of them can be applied witliout qualification to 
another This may be so even where the words or expressions 
used are the same in both cases, for a word or a phrase may 
take a colour from its context and bear different senses accord 
ingly ” 

The following two passages from two deasions of the Judi- 
cial Committee on the Canadian Constitution are ated by Sir 
Maunce Gwyer with approval in the same opinion for them 
terpretatiQn of tlie provisiom with rwpect to the distribution of 
the legislative powen 

“If the text IS explicit the text is conclusive, alike in what 
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It directs and what it forbids When the text is ambiguous, as, 
for example, when the svords establishing two mutually exclu- 
sive jurisdictions are wide enough to bring a particular power 
^*thin either, recourse must be had to the context and the 
scheme of the Act ” (Attorney General for Ontario v Attor- 
ney General for Canada, 191a AC 571 at 583) 

“In these cases it is the duty of the Courts, however difficult 
It may be, to ascertain in what d^ree, and to what extent, 
authority to deal with matters falling svithin these classes of 
subjects exists in each legislature, and to define in the particular 
case before them the limits of tlieir respective powers It could 
not have been the intention that a conflict should exist , and m 
order to prevent such a result, die two sections rapst be read 
together, and the language of one mterpreted, and where neces 
sary, modified by that of the other In this way it may, m 
most cases, be found possible to arrive at a reasonable and prac 
ti Cr? ! construction of the language of the sections , so as to recon- 
cile the respective powers they contain, and give effect to all of 
them In performing this difficult duty, it will be a wise course 
Tor those on whom it is thrown, to decide each case which arises 
as best as they can, without entering more largely upon an m- 
terpretation of the statute than is necessary for the decision of 
the particular question m hand” (Citizens Insurance Co v. 
Parsons, 1881, 7 App Eas 96 at 108) 

Sir Maurice Gsvyer while staUng that the Court svill seek to 
ascertain the meamng and intention of Parliament from the 
language of the statute itself, maintains that the Court is entitled 
to refer to the documents which constituted the background of 
the Constitution Act and also to look at Indian legislative prac- 
tice preceding the Constitution Act The following passages 
JtTO his opimon are significant 

“In these circumstances it may be thought hazardous to 
mpute to Parliament any particular intentions with regard to 
turnover taxes Parliament may have had them in mind The 
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Proposals for Indian Constitutional Reform commonly known 
as the IVTiite Paper (Cmd 4268, 1933), and the Report of the 
Joint Select Comnuttee thereon (HL 6 and HL 5, 1935) are 
histoncal facts and their relation to the Constitution Act is<!? 
matter of common knowledge, to which this Court is entitled to 
refer and it may now be observed that “taxes on the sale of 
commodities and on turnover” appeared m the White Paper as 
a suggestion for possible sources of provincial revenue and that 
the suggestion was approved by the Joint Select Committee 
Lastly, I am entitled to look at the manner in which Indian 
legislation preceding the Constitution Act had been accustomed 
to provide for the collection of excise duties, for Parliament 
must surely be presumed to have had Indian legislative practice 
in mind, unless the context otherwise clearly requires, not to 
have conferred a legislative power intended to be interpreted 
in a sense not undentood by those to whom the Act was to 
apply" 

In addition to these pnncipfes, attention is drawn to the 
“pith and substance” pnnciple of interpretation y 

“In other words, Dominion legislation, even though it desus 
with Dominion property, may yet be $0 framed as to mvade 
civil rights within the Province, or encroach upon the cJaises of 
subjects which are reserved to Provincial competence It u 
not necessary that it should l>e a colourable device or a pretence 
If on the true view of the legislation it is found that in 
pith and substance the legislation invades civil rights within the 
Province, or in respect of other classes of subjects otherwise 
encroaches upon the proviDcial field the legislation iviU be invalid 
To hold otherwise would afford the Domimon an easy passage 
into the Provincial domain” (Per Lord Atkin m Attorney 
General for Canada v Attorney General for Ontario, 

355 at 367) 
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THE LAW OF BRITISH INDIA 

The indigenous law of India is personal It is divisible into 
two systems with reference to the two mam classes of the popu 
lation Hindu and \fuhaminadan Both systems claim divine 
origin through revelation They are inextricably interwoven 
with religion, and derive their authority from religion as well as 
custom The English first settled in India under licence from a 
Native Ruler hut they did not adopt native law They had 
brought their own legal system with them and the Charter Act 
of 1726 introduced common law into the tlirce Presidency towns 
as regards Europeans At first the English tried to make English 
law public and territorial but by the end of the eighteenth cen 
tury It was decided that Hindu law and usage should be applied 
•to Hindus, and the law and custom of Islam to Muhammadans 
Subsequently, owing to the influence of Western jurisprudence 
and the progress of education, the rules of the Shastras and the 
Kuran tvere gradually altered and relaxed Substantial modifi 
cations were made both m Hindu and Muhammadan law by 
direct legislation, and also by the development of case law A 
Law Commission for the codification of laws was appointed in 
1833 under the chairmanship of Macaulay As a result of the 
labours of this and other Commissions, the Jaws were simplified 
and codified by the passing of the Civil Procedure Code in 1859, 
the Criminal Procedure Code m i860, and the Penal Code in 
1861 To day the position js as follows As regards criminal 
and procedure, and also avil procedure and evidence, native 
law has been superseded by various codes and enactments, but 
the indigenous personal law of the Hindus and Muhammadans 
and other Natives still regulates most matters relating to the 
297 
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family and matters of success on and inheritance amongst them 
So apart from the personal and customary law which is specifi 
cally recognized by the courts the law of British India is the 
creation of statutory eitactments made for it cither at West 
minster or by the authority in India to whom the necessary law 
making functions had been delegated Under the Government 
of India Act of 1935 all the law in force in Bnijsli India im 
mediately before April t 1937 continues in force there until 
altered repealed or amended by a competent I-egislaturc or other 
competent authority ’ The King in Council may make such 
adaptstions and mod Hcations as may be necessary or expedient 
to the changed conditions consequential on terntonal redistn 
bution and the creation of the new Provinces and on the re 
constitution of Govemmenu and authonties • By Order m 
Council some fifty three English Statutes Acts o! Parliament 
applicable to India and neatly nine hundred Indian “ind Provin 
eia! Statutes and Acts are modified and adopted to m^t the 
changes consequential to the constitutional and administrative 
cl anges introduced by the Act of 1935 

s S 993 ’ S 993 
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THE PROVINCIAL JUDICIARY 


I HrsTOJuaw. 

The early Charters of the Company conferred judicial author- 
ity upon the Gcftemor and Council of die servetal factories for 
the trial of persons belonging to the Company and living under 
them In 1726 a Mayor’s Court was established for this purpose 
at each of the three Presidencies of Calcutta Madras and Bom 
bay, with the right of appeal to the Governor and Council, and 
in certain cases to the King and Council The Governors in 
Council were also constituted courts for the trial of all offences 
except high treason Side by side with them v'ere native courts 
^he native system of government was based upon the union 
of all authority, judicial, fiscal and military, in the same hands 
At the head was the Nawab Deputy of the Delhi Emperor, who 
was both a Diwan and a Nizam As Diwan he collected the 
revenue and supenntended the administration of Civil justice 
As Nizam he exercised criminal jurisdiction and controlled the 
police Under the Nawab, the zamindars e.iercised civil and 
criminal jurisdiction The criminal law adnunistered was the 
Muhammadan law The civil law was Hindu or Muhammadan 
as the case required With the acquisition of Dmcnt from the 
Moghul Emperor m 1765, Clivc introduced a dual system The 
Nawab of Bengal continued to administer criminal justice m 
^j-»?a:ordance with Muhammadan law through Muhammadan 
'■judges The administration of civil justice and the collection 
of revenue were undertaken by the Company, but were still 
carried out by Indian judges This dual system proved a miser- 
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able failure In 1771, the Company ‘stood forth as Diwan,” 
and Warren Hastings, who was appointed Governor of Bengal, 
devised a scheme which placed the entire administration of 
justice as well as the collection of revenues under the supervist^fn 
of English officers Each district was placed in charge of a 
Collector assisted by a native Diwan The Collector and the Diwan 
constituted a court of civil justice called the Diwaru Adalat, 
from which an appeal lay to the Sadar Diwani Adalat at Cal 
cutta composed of the Governor and Council, also assisted by 
native officers A court of Fozdari Adalat was likewise estab 
lished for each district consisting of a kazi, a mufti, and two 
moulvis with whom the Collector sat simply to watch the pro 
ceedings From this court an appeal lay to the Sadar Nizamat 
Adalat which was composed of a daroga, a kaz:, a mufii and 
three moulvis all appointed m the name of the Nuam Thu 
court teas also under the supervision 0/ the Governor and 
Council 

The Regulating Act, 1773, which conferred legislative author* 
ity on the Governor General and Council, also constituted the 
Supreme Court of Judicature m Bengal, composed of a Chief 
Justice and four puisne judges, al' nominated by the Crown 
It was intended to become the general supervisor of justice 
throughout Bengal, but the vague nature of its powers imme 
diately led to difficulties with the executive authority of the 
Governor General and Council and the native revenue officers 
The dispute was settled by Parliament by an Amending Act 
which declared, among other things, that the Supreme Court had 
no jurisdiction over the Governor General m his public capacity 
In 1774, the Collectors were withdrawn and Native Anuls 
were appointed in their places for the administration of civil 
justice, the superintendence of revenue being entrusted 
to the Provincial courts and afterwards to a Committee of 
Revenue In 1780 sixteen courts of Diwam Adalat were 
created, each under the charge of a covenanted Civilian styled 
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the Superintendent In 1781 the Provincial courts of tlie 
Company received express reargnitran from Parljament The 
Governor General and Council was constituted the highest court 
'“^^-appeal vviUi an ultimate appeal to the King m Council in 
cases exceeding £5 000 in value * 

Reforms op Lord Comvvaiiis introduced considerable 

Loro Curv\vajj.is changes in the judicial system In 1790 the 
Sadar Nizamat Adalat was reconstituted so as to consist of the 
Go\ emor General and Council together vvitli the kart and two 
muftis In 1793 ordinary cnininal jurisdiction was entrusted to 
four courts of circuit each composed of two or three covenanted 
Civilians with native assessors As regards civil justice tlic duties 
of the Collectors were separated from those of the magistrates 
Tsventy six civil judges were appointed each with a Hindu and 
Muhammadan assessor From them appeals lay to four Provin 
cial courts which were identical with four courts of circuits and 
finally to the Sadar Diwani Adalat consisting of the Governor 
General and Council These civil judges were also constituted 
magistrates to hold preliminary inqu ries in important criminal 
■" cases 

At the time of the Marquis of Wellesley the two appellate 
courts Sadar Nizamat Adalat and Sadar Diwam Adalat were 
reconstituted Instead of consisting of the Governor General and 
Council they were composed of three or more judges selected 
from the covenanted service and thus they remained until 
merged in the H gh Court m 1862 The ordinary courts of 
justice were constituted in their present form by Lord ^\llllam 
Bentmck (182835) The Piovinaal oiurts of appeal in civil 
cases were abolished Full cnmmal jurisdiction was conferred 
upon the civil d strict judges and the magisterial authority 
^onnerly exercised by the avil judges was transferred to the 
/'/jllectors a combination of executive and judicial functions in 
ne person which continues to this day Lord Cornwallis 
established inferior civil courts of Native Commissioners outside 
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the Presidency towns wjth graded jurisdiction Lord William 
Bentjnck instituted a new class known as Principal Sadar Amins, 
who subsequently came to be known as subordinate judges 
The Inbiav High In 1862 the Indian High Courts Act 
Courts Act op iBBa passed It established High Courts at 
Calcutta Madras and Bombay in which the Supreme Courts as 
well the Sadar Diwani Adalat and the Sadar Nizamat Adalat 
were merged Under the same Act a High Court was established 
at Allahabad in 1866 Under the Indian High Courts Act of 
1911 High Courts were constituted at Patna and Lahore A 
Chief Court was established at Oudh, and Judicial Commis- 
sioners’ Courts were constituted in the Central Provinces, the 
North West Frontier Provinces and Smd Thus the whole of 
British India before the Act of 1935 was under the juris 
diction of either Chartered High Courts or other courts with more 
or less similar powers There was no Supreme or Central Court 
for the whole of British India A High Court or similar Court 
was the supreme judicial tribunal in a Province, /rom tiihich in 
certain cases ultimate appeal lay to the Privy Council m Ixindon 

2 The High Courts in BRrn«H India 

The High Courts m Calcutta, Madras, Bombay, Allahabad 
Lahore, Patna and Nagpur tlie Chief Court m Oudh , the 
Judicial Commissioners' Court m the North West Frontier Pro 
Vince and m Smd, and any other court in British India con 
stituted or reconstituted as a High Court, and any other compar 
able court m British India declared by His Majesty m Council 
as a High Court, are given the status of a High Court under tlie 
Act of 1935 Every High Court n a Court of Record and 
Constitution or consists of a Chief Justice and such Other 
Hioh Courts judge* as His Majesty may from time to time 
deem it necessary to appoint, but their number, including a^i 

'The High Court of the CcDtial ProvinCM and Berar was con- 
stituted under an Order m Council made in February, 1936 
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tional judges, is not to exceed the rtaxunum fixed by His lifajesty 
m Council Judges are appointed by the Crown by ^varTant 
under the Royal Sign Manual and they hold office until they 
j'^'tam the age of SLxty years A judge may resign or may be 
remo\ed by the Crown on the ground of misbehaviour or of 
mental or bodily infirmity, if the Pnvy Council, on reference 
from the Crown, reports that he ought to be removed on any 
such ground A judge of a High Court must be a hamster of 
England or Northern Ireland, or a member of the Faculty of 
Advocates in Scotland, of at least ten years’ standing , or a 
member of the Indian Civil Service of at least ten years’ stand* 
mg, who has for at least three years served as, or exercised tlie 
powers of, a distnct judge, or has for at least five years held a 
judicial office in Bntish India not infenor to that of a subor 
dinate judge or judge of a small cause court , or a pleader of 
any High Court or Courts of at least ten years’ standing The 
Chief Justice of a High Court constituted by Letters Patent 
must be, or have been when fint appointed to judicial office, a 
hamster or adsocate or pleader, or must have served for not less 
■man three years as a judge of a High Court The statutory 
requirement under the Act of 1919 that one third of the judges 
should be bamsters and one third members of the Indian Civil 
Service is abrogated Indian public opinion insisted on the 
exclusion of the Civilians from appointment as High Court 
judges But the Civilian judges are considered necessary for the 
present to maintain the strength and efficiency of tlie Judiciary, 
and the Indian demand has not been conceded Under the 
Act of igig, neither a Civilian judge nor a non barnster judge 
was entitled to hold the permanent post of Chief Justice Indian 
public opinion demanded the removal of this disability in the 
case of non barrister judges, and the Act removes it for both 
barrister and Civilian judges Judges hav e to take a judicial 
dth before entering their office Their salaries, allowances, 
save and pensions are fixed by His Majesty in Council, and 
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''except for the allowances) shall not be varied to their da 
advantage after their appointment A vacancy in the office of 
the Chief Tustice a filled by the Governor General in his discre^ 
tion from trie judges and other vacancies are filled by him-l^ 
his discretion from qualified persons ^Vhen there is pressure 
of work the Governor General appoints any additional judges 
withn the prescribed maximum number for two years' 
JuRisDCTiov ^*8h Courts of Calcutta, Bombay and 

A\D Powers OR Madras have both original and appellate juns- 
Hroi! Courts diction while Other High Courts have mostly 
appellate jurisdiction TTiey have junsdiction in all matters oviJ 
and crimmal and also in matters connected with wills, bank 
niptcy admiralty and in cases of Christians and Panis and 
of Hindus married under the Civil Mamage Act or Special 
Marmge Act also of divorce They have no original junsdio- 
tion concerning the revenue or its collection so long as it is done 
in accordance with the usage and practice of the country or 
the law in force Every High Court shall have supenntendence 
over all courts m India subject to lU appellate junsdictiQiij^ 
and may call for returns, issue general rules and forms oi 
practice and proceedings, and settle fees for shenfTs, attorneys, 
clerks and officers with the previous approval of the Governor 
The High Court has no jurisdiction to question any judgment 
of any inferior court which is not otherwise subject to appeal or 
revision In all cases heard in the inferior courts the evidence is 
recorded and submitted, when required, to the High Court which 
IS enabled to revise if necessary, the proceedings of these courts 
High Courts can transfer any suit from one court to another 
of equal or supenor jurisdiction A High Court may, on appli- 
cation by the Advocate General for the Federation or by the 
Advocate General of a Provmce, transfer to itself for trial a case 
pending before an inferior court if the case involves or is Iikc^ 
to involve, the question of the vididity of any Federal or Provir"' 
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cial Act In matters concerning constitutional issues under tlic 
Act of 1935, an appeal lies from the High Courts to the Federal 
Court and finally to the Privy Council From a decision of a 
Court in its original capacity an appeal lies to a bench of 
tsvo or more judges of die same court Under certain conditions, 
tvlicre the subject matter of the suit is of the value of Rs 10,000/- 
or more, or when a substantial question of law is involved, an 
appeal lies from die High Court to the Privy Council m London 
No High Court has, unless otherwise provided, any original 
jurisdiction in any matter concerning the revenue, or concerning 
any act ordered or done m tlic collection thereof according to 
the usage and practice of the country or the law for the time 
being in force A Bill or amendment for making such a provision 
shall not be introduced m the Federal or Provincial Legislature 
without the previous sanction of the Governor-General m his 
discretion or of t’ c Governor m his discretion 

All proceedings in High Courts shall he m the English 
language' The administratixc charges of High Courts, mclud* 
in&all salaries, allowances and pensions, payable to or in respect 
-of the ofRccrs and servants of the Courts, and the salaries .and 
allowances of the judges, are charged upon the revenues of the 
Provinces, and anv fees or other moneys taken by tlicm acente to 
the Provncial rcscnucs Tlic Governor m his individual pidg- 
ment decides w’laf amount of these expenses is to be included 
in the estimates of expenditure placed before the Legislature. 
Tlie Governor General, the Governors, the Counsellors of the 
Governor General, Ministers, Chief lusuccs and ludges of High 
Courts are exempted from the jurisdiction of High Courts in 
any action that any one of them may have taken in the perform- 
ance of his public duties, nor arc they liable to arrest or impnson- 
meps^ 

Die Crown on an addre s from the Legislature of a Province, 
nay by Letters Patent constitute a High Court in liiat Province 

'S M7 


3o6 the new constitution OF INDIA 

or for any part thereof or reconuitute in like manner an 
CM ting Hi!;h Court for that Province or for any part thereof, c 
wliere there are nio High Courts in tliat Province, amaigamat 
those Courts On an agreement bchieen tlie Oovcmnwnts 
cerned tlie King in Council may extend tlie juri'diction of 
High Court in any Province to any area in Bntisii India outsid 
t) at Province and in soc'i a case the existing arrangement unde 
which a Higli Court exercises junsdcction in more iJian one Pre 
Vince or in relation to a Provin e and an area outside a Provnne 
remains unaffected The Legislature of a Province in which th 
Court has its principal seat is not empov«rcd to alter the Court’s 
jurisdiction outside the Province, but die power to do so resh 
with the Legislature having authority over the area concerned 
Similarly, llic power to approve rules made by the High Court 
for the area rests ivith the head of the E.\eculjve of that area- 
Provtsion is also made for the consequential cliangcs necessary 
by the constitution or re constitution of High Courts as herein 
before stated ' 

^Vhere any person has hecn rontcnced to death in a Province, 
the Governor OcrcraJ in his discretion has all such powershST" 
suspension remission or commutation of sentence as uere vested 
in the Governor General m Council No oilier authority in 
India outside a Province has any power to suspend, remit or 
commute the 'enfence of any person convicted in tlie Province 
Any power of any officer of His Majesty’s forces to suspend, 
remit or commute a sentence passed by a court martial remains 
unaffected The right of His Majesty to grant pardons, reprieves, 
respites or remissions of pumslimcnt is unaffected and is re* 
affirmed * 

The position of the Judiciary is analogous to that in other 
Federations The judges have security of tenure and salancs 
and are made movilv indiyiendent of the Executive, as they • 
the interpreters and custodians of die Constitution 
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Relation of Under the Act of igig the Higli Courts, 

Hion Courts to except that of Calcutta, were m direct re* 

THE Government lation willi tlieir respective Provincial 
;;^ 5 vemments In other words the Provincial Governmems held 
themselves responsible for the expenditure and budget of the High 
Courts Permanent judges were appointed by tlic Crown Addi- 
tional judges were appointed by the Governor General in Council, 
while acting and temporary judges were appointed by t ic Pre- 
vincia! Governments Under the Act of 1935 tlic administration, 
mcludmg the expenditure, of the High Courts (including that of 
the Calcutta High Court, in spite of opposition from Bengal) is 
provincialized Appointments of judges continue to be Crown 
appointments However, acting and temporary judges and 
additional judges are to be appointed by the Gov-emor General 
in his discretion 

Courts of Appeal "rh® Act provides that no Tnemher of the 
IN Revenue Matters federal Legislature or a Provincial Legisla- 
ture IS to be a member of any tribunal in British India which 
dgals with revenue appeals Where before April 1937, the 
-^Governor in Council of a Provin'-e acted in such rsyenue matters 
as a court of appeal, the Governor is empowered iri his individual 
judgment to constitute a tribunal consisting of '*jch persons as 
he thinks fit to exercise the same functu n until other provision is 
made by the Provincial Legislature The members of the tri- 
bunal are to be paid such salaries and allowances as the Governor 
m his individual judgment may Bx, and these are charged on the 
revenues of the Province * 
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CHAPTER XXI 
THE INDIAN CIVIL SERVICE 


1 HlSTORlCAl. 

The Indian Civil Service derive* its origin Irom the staff of 
merchants factors and whtets employed fey the East India Com 
pany when it was a pumly commerctai body For some time 
after the Company acquired poVncal power, the adrainistTation 
was left in the hands of the native subordinates In 1722 the 
Company began to taVe the administration jn its own hands 
Between 1 790 and 1 793 al) bran'-hes of the public service manned 
by European officers were placed on a clear and permanent 
bans by Lord Cornwallis, who created the ‘ Covenanted Service" 
j All civil posts were reserved for th» service- Promotion was 
re*Tilated by seniority A college was set up at Calcutta for tV” 
training of junior Civilians m law and Oriental languages In 
1806 Haileybury College was established to tram the members 
before they joined the service Admission was by nomination 
by the Court of Directors The principle of regulating admu 
sion to the college by open competition was laid down m 1853 
and was reaffinred on tlje transfer of the Government to the 
Crown m 1858 

It was enacted in 1833 that ‘ no native of the said temtones 
(India) nor any natural bom subject of Ha Majesty resident 
there n shall by reason only of his religion place of birth, descent 
colour or any of these be disabled from holding any place, 
olTce or employment under the said (East India) Compaiij” 
In spue of this provision up to 1870 only one native of Inch - 
had successfully competed for the Covenanted Service Owing W 
social religious, and financial difficulties, it was not possible for 
308 
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Indians to go to England to compete for the service An 
Act of 1870 accordingly provided diat names o! India of 
•iroved merit and ability would be employed in the Civil Service 
^lihout going through the competitive cvaminauon m London 
One or two appointments only svere made under it and tiiose to 
the judiaal branch of the service The subject was reconsidered 
in 1879 and fresh provision was made by which tlie recruitment 
by this means ssas extended up to one fifth of the total number 
of Civilians appointed in the year These appointments \sere 
generally to be confined to young men of good family and social 
position, possessed of fair abilities and education For some 
years a few persons were recruited from this source but tlic expcri 
ment proved a failure, as men who combined high social position 
with the requisite intellectual and educational qualifications could 
not be found Thereupon the Government, with the object of 
devising a scheme to do justice to die claims of natives of India 
to higher employments m the public service, appointed a Com- 
mission which submitted its report m 1887 On the advice of tins 
^.Jlonittusaon, the Cml Service was divided into three branches, 
the Indian Civil Service, the Provincial Civil Service, and tlie 
Subordinate Civil Service, the first being entirely recruited m 
England by competitive examination 

The Isu'kgtov Civd Service in India came under a detail- 

Commission ed revieiv in 1912 by the Royal Commission 

^ on Public Services, of which Lord Islington was 

chairman It submitted lu report in 1915 The Commission 
devoted itself mainly to exploring the possibilities of employment 
of Indians m the superior services and to an examination of the 
conditions of service Owing to the War, the consideration of 
its proposals was deferred and the report was not published till 
26, 1917 Before it could be considered, the facts on which 
u was based had materially altered On August 20, 1917, the 
Secretaiy of State announced m the House of Commons that 
the policy of His Majest/s Ckivemment towards India was, 
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amon-^ nt'-er t''in"s t^'at of t’'e increasing association uf Indians 
in even franc i nf i e admin stration During the War, th"* 
con of hv n'’ hid none no a factor whi-h had not been tak^ 
into con deration hy t* e Commission in the rates of pay propose 
Hence t e orders passed on ihe recommendations of the Com 
mssi n m igip ao suflered mesntably from having been based 
on an investigation svhich subsequent events had rendered 
obsolete 

The Montagu Chelmsford Report revtewed the services and 
in a ma'terly manner explained their position under the Reforms 
The at thors of the Report pointed out that recruitment in 
En^'and was not adequate to supply a sufficiency of Indian 
candidates hence the system should be supplemented by 
fixing a definite percentage of recfuifment to be made in 
India The Report laid stress on Indianisation, improvement 
in the conditions of the European members, and statutory protec 
tion of the services The members of the services were perturbed 
at the introduction of ihe Reforms, and demanded safeguards 
It was recomirended that the members of the All India service^ ^ 
witii a few exceptions might be allowed to retire before they 
completed the service ordinarily required for retiring pension, 
and in this case they were to receive a pension proportionate to 
their actual service After the inauguration of the Reforms and 
the new policy the relations between the political classes and 
the servi^, instead of being unproved, were markedly worsened 
Persistent criticisms in the Legislatures had a discouraging effect 
on services accustomed to a traditional respect Other factors 
aggravated tie trouble The Non Co-operation Movement of 
1920 22 involved the officers and their families in general dis 
respect and even in senom danger Moreover, owing to a great 
nse in prices, their financial position was at the tunc a soun^i. 
of great anxiety to them Pursuant, therefore, to the rccom ^ 
mendations of the M^tagu CheltRsford Report as regards officers 
in the service to whom the new conditions were so repugnant 
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that they preferred to retire, a sdiene was adopted under which 
All India officers selected for appointment before January i, 
and not permanently employed under t'lc Government of 
*dia, acre allowed to retire bclorc tliey had completed the 
normal full service, on a pension projxirtionate to their lengtli 
of service Under tins sdiemc, zoo All India service officers liad 
retired by tgaa, and by i<)a4 the number had risen to 345 By 
far tlie greater number of them were officers of ten to twenty- 
five years’ service This exodus had a secondary cfTect which 
was equally important Recruitment to the services m England 
was suspended during the War, and the tradition tliat India 
offered a career fo^ young Englishmen had hardly begun to 
revive when it was confronted with tlie outspoken discontent 0^ 
tfte services m India and the premature retirement of many 
officers The sources of recruitment tn England had practically 
dried up Wiiile this was the situation wiihtn the services Indian 
political opinion was concentrated on two points (i) The AU- 
India Services were at Ui« tunc mamly European in composi 
Uon TliougU the preamble to the Act of igig declared that 
the increasing association of Indians in every branch of 
Indian administration was the policy of Parliament, Indian 
opinion did not accept as adequate the rate of Indianisation that 
bad been established (z) It was also contended by some 
I ndians that the, rpcr mfrppot and control o f any servi ce 5 y^ 
dig Sgerrtaty nf i-pn'f_ altogethcr Ihese factors 

led to the appointment of the Royal Commission on th e Superior 
Civil Services in India, of whidi Lord Lee was Chairman The 
Commission submitted its report in 1924, and its recommenda- 
tions have been accepted and acted upon by Government 


The CoMmssiov The All India services with which the Lee 
.y* Recommendvtiovv Commisnon was concerned were (j) the 
Indian Civil Service, (2) the Indian Police Service, (3) the 
Indian F orest^ Service (4) the Indian Agricultural Service (5) 
the IndiaiTEducationa! Service, (6) the Indian Service of 
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Engineers (7) Indian Veterinary Service and (8) the Indian 
MeSHl Service (civil) The total strength of these services 
was 4 279 of which tlie two first comprised 2 082 

The Conumssion recommended that as regaitT 
Recruitment I ndian Civil Service, the Indian Police 

Service the Indian Forest Service, and th^ irrigatiori IJrandi of 


the Service of Engineers on which public security, and finan ce 
mainly depend the Secretary of State should continue to recruit 




^i^di of Indjaft Engineers, direct recruitment of Indnm and 
Europeans in equal numbers was recommended 
Centrai. For die Central Sen ices die proportions of rcmiit- 
Services ment were (i) Political Department 25 per cent 
of total officcR to be recruited annually should be Indians, (2) 
Imperial Customs not less than InU should be statutory names 
of India, (3) Supenor Telegraph and Wireless Branch 25 per 
cent m England, 75 per cent in India, (4) State Railwas’s 
recruitment in India to be incrcxscd as soon as possible up to 75 
per cent, 1 e the remaining 25 per cent m England 

In (2), {3), and (4) recruitment sliould be by open com 
neution Recruitment for the remaining Central Services vvas 
^ft at the discretion of die Government of India 
I>Rovi>cwt, Recruitment for die services cmployod m the trans- 
SERvacEs lerred field v\as handed over to the Provincial 
Governments, and no restriction vvas placed upon dicm as to the 
source of dicir recruitment 

Increase in European members of all services were per. 
Emoluments and miUcd or privileged to remit their Ovencas pay 
Privileoes ^ shillings to die rupee or to draw 

It m London m sterling at that rate At die ume the actual 
cxcliange rate vvas u European members of the superior 
Civil Services and dicir wives were to receive four return passages, 
one Single passage for each child during service Tlie family 
• 1 a member of the scrvnccs who died while serving vvas to be 
epatnated at the expense of tijc Government Tlie pensions of 
the members of die Indian Civil Service who attained die rank 
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of members of the Executive Counctl or who served as Govemon 
of Proimces were increased to ^.1,250 and £1,500 per annum 
Attendance by mcdica) offic«3 of their owi race ivas made avaiU 
able for members of the services and thcir families Family Pedt 
Sion Funds on tie lines of the one for Uie Indian Civil Sersice 
were introdu’'ed for other All India Services All future British 
recruits to the All India Services were to be given, among other 
tilings, the option of retiring on proportionate pensions when 
tlie field of the service for which they had been recruited was 
transferred, the option to be exercised within a year from tl\e date 
of such transfer Claims from members of a service for com- 
pensation for the abolition of higher appointments were to he 
referred by tlic Secretary of Stale to the Public Services Com- 
mission 

PuBUc Swvic* Government 0/ India Act of tgtg pro- 

CoKHisscon vided for the establishment of a Public Service 
Commission to discharge (unctions "in regard to the recruitment 
and the control of the Public Services w India ” The Lee Com 
missioR recommended its establishment immediately The Coa^ 
mission was to be a central body composed of five whole tune 
members of the highest public standing, detached from political 
associations, drawing salaries not less than those of the High 
Court Judges Its functioru were to be, firstly recruitment, and 
secondly, certain functions of a quasi judicial character in con 
nection with the disciplinary control and protection of the services 
Such a Commission was appointed m 1925 A Public Service 
Commission for Madras Presidency was appointed in J929 
Since 7924 a certain proportion of recruitment to the Indian 
Civil Service is made on the result of a competitive examination 
held in India 

2 The Services of the Crown in Inoia 

Derevee Defence is entirely reserved to the Governor General 

Ssancss Tiie rights of the Crown in relation to defence 
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^^mces arc secured The pay and allmsanccs of the Commin 
der m Chief of His Majesty’s (orcein India and the other con 
di ^Sns ^ his service aTc dctc nrnnc JT^ t lic K ing m CouiiTT 
Tt rKmg in Council may require tliat appointments to such 
offices connected with defence as he may specify shall be 
made by him or m such manner as he may direct The pow-cr of 
His Majesty under the Act or by virtue of his Royal Prerogative 
remains unaffected The result is that certain apixjintments in 
the Army and other forces in India may be reserved to the British 
Government itself The King in Council may delegate the jiowcr 
o f appoin t ment to th e Federal Mumicrs^bul' this Is inconsistent 
witli the scheme of th e Act, and therefore u nlikely Commis 
sions in any naval, military, or air force raised m India can only 
be granted by the King or by a person authorized by him, which 
m effect means the Governor General acting in liis discretion ‘ 
As regar ds defenc£.thf, Gc aemor General is t o act m his discr c 
t ion but die Instrument of Instructions drmvs aiientlnn-tQ ili e 
fa gt that “the defcn cfi-oLIndia mus t to an i ncreasing extcntjie 
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made as regards the appomOnent of officers, for the appointment 
of sons of persons who have served m India in the military or 
cml service of the Crown* j 

CrvM. Fhe members of the Civil Services looked askai^ 

Services at the cunstitutiontU changes vvhidi were proposed 
to be introduced in India They felt that svjih the introduction 
of responsible government thetr position would inevitably be 
affected They believed that, without definite statutory safe- 
guards the future conditions and security of service would be in 
danger They therefore vehemently insisted on safeguards as 
regards their position, emoluments, privileges and conditions of 
service Th e Oovemment of India Act, lots, provides a denuate 
safe guards to secure that the asol servants shall not s uffet jhroug h 
th e constitution al e ban^e* man* rh^n u inevitable It also secures 
more or lea the existing condiuons for future recruitment All 
existing service rights pos'cssed by members of the services are 
secured, and a speaal right to compensation for loss of existmg 
rights u provided Special responsibility is imposed on the 
Governor General and the Governors for ‘ the securing to mei^ « 
bers 0/ the Public Services of any right provided for them by the * 
Constitution Act, and the safeguarding of thetr I^ituaate 
interests ” 

3 Geverai. Pbovjsions 

Tenure or OrricE person who u a member of the 

OP Persons Employed Civil Service of the Crown in Indi a holds 
IN CmL Capactties f office dunng His Majesty*s pleatu te.* The 
Act permits for new recruits the inclusion, 
in their contracts of service, of provision for compensation in the 
e\ ent of premature abolition of office or being required to vacate 
the post for reasons not connected with misconduct, if the Cover 
tor General or the Governor thinks such clause ncccssar^ ^ 
secure a person with special cjualifications A avil servant has 
1 Sj 93a 239 
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no nght of actio n agamst the C roun for wrongful dismissal No 
'em! sS\ant can be dismissed bv an authority infenor to the 
appointing authonty N o member can he d is missed o r reduced 
— •rank unless he i s gnen a reasonable opportu ni ty, of show ing 
*''cause a ^gainst the action propped to be taken m regard to him, 
unless be has been convicted of a criminal offence, or unless it 
IS not reasonably practicable to afford such an opportunity * 
RECRunwENT AND CoN The Govem^Siaies^ or some person 
Dmovs Of Service authonred by him.^akcs appointment 
to civil services (except the Indian Civil ^rvice Indian Police 
Service, and Indian Medical Service fcivill / m the Federal sphere 
and makes rules for the conditions of these serv ccs The Go%-cr- 
ror- or so me other person authorized by him makes appointments 
^fTser ^es m the Provin>“ial sphere and makes rules for the con 
aITI5Hr^the<e semces These rules provide tbit in the case of a 
person who before April i. lot-?. svas serving His Maiesty in a 
civil capacity, no order which alters or interprets to his disadvan* 
tage any rule regulating his conditions of 'ervice shall be made 
except by an authority which would have been competent to 
rtiake such an order on March 8, t9‘’6, or by some person em 
pouered by the Secretary of State to give "itch directions * Tlie 
L^islature may also regulate the conditions of service These 
rules cannot he altered to the disadvantage of the members ex 
cept by the competent authonty The'e offeers an* permitted to 
address complaints against any order of punishment, censure or 
termination of service or alteration of conditions of service 
Every member of the services shall have at least one appeal 
against any such order, not bemg an order of the Govemor- 


* It IS to be noted that the Secretary of State has by an order 
authorised the Governor General in the case of persons serving in con 
^n«tion with the affaiis of th" Federaton and the Governor in case of 
! persons serving in connection noth the affa rs of the Province, to Five 
,t irecUons as recards the ord*r aifectiiig the c^nd t ctis of service so hew 
rv-er, that in giving anv joch direction the Governor General or the 
vjovemor shall exercise his individual judgment 
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General or a Governor No Act of any Legislature m India 
shall be construed to limit the power of the Governor General 
or a Governor to deal with the case of any person serving the 
Crown in a civil capacity in India in such a manner as miy 
appear to liim to be just and equitable ‘ 

The Federal Rai lway Authon ty js given the powere of the 
Gov emor General in i)ie case of railway services In the re'Tuit 
mens of persons to the higher grade of railway services the 
Authority must consult the Public Service Comnussion as to the 
n(]c|_tp govern its actions Except in regard to giving considera 
tion to the claims of the Anglo Indian community and following 
the directions of the Governor General as to the proportions of 
recruitments from different communities, the Authority has un 
fettered discretion as to recruitment “nie claims of the Anglo 
Indian community hire also to be considered m the recruitment 
of Central services the customs, posal and telegraphic services 
Tile rules of service for persons serving in the Federal Court or 
in a High Court will be made by the ^lef Justice of India and 
the Chief Justice of the High Court respectively But the Cover 
nor General and the Governor may m their discretion require 
that recruitment for the Federal Court or the High Court from 
persons not already attached to the courts shall be made after 
consultation with the Pubhc Service Commission or Provincial 
Public Service Commission, as the case may be The rules relat 
ing to salaries, allowances, leave, or pensions, require the approve 
of the Governor or the Governor General as the case may be * 
"ITie conditions of service of the subordinate ranks of the various 
police forces in India are to be regulated by Provincial Acts * 

4 RxCaUlTMtNT BY SECRETARY OP StATE AND PROVISIONS AS 
TO Certain Posts 
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are to be made by the Secretary of State, and the same appl ies 
to appointments to any new savice or services estab lished for the 
puipose ot tilling civil posts m connc'-tion with the discharge of 
- 0 'S. Governor General’s discretionary functions * It is tlic Secrc 
tary of State’s duty to decide whetlicr it is necessary to establish 
such new service or services and what their strength is to be 
The functions performed by the members of these services arc so 
essential to the general administration of the country, and so vital 
for the stability of tlie new Constitution, that recruitment to 
them by the Secretary of State is deemed essential for the present 
Particulars of appointments are to be laid annually before Par 
hament The Gosemor General has to report on the working 
of the system, and may, after a fixed period suggc>t an alteration 
In these matters he is to act m his ducretion * The Secretary of_ 
State IS also empowered, for the purpose of securing efficiency in 
ir rigation in any Province, t o appoi nt persons to posts concerned 
vvitLj hat sub iect * The system of recruitment of these scrvjc'es 
IS liable to alteration by Parliament, and it is understood tliat 
the whole system will be reconsidered not earlier than five years 
- after Apnl i, 1937, when ParUameni may provide that appoint* 
ments to these services may be made by the Federal or Provin- 
cial Governments All other cml ser vices of tlie Crown arc to 
be _ recruited by, and subiect to the control oh the ^edp^.■ll fln-rt- 
Pro vincial Governments, but the Secretary of Sta te is empowered 
by ^the Act to create certain ptists (r eserved posts) to be filled by 
pers ons a ppointed by himself, the number and character of 
these posts being determined by himself The occupants of 
tliese posts will not be under the control of the responsible Gov em- 
ments as regards promotions, dismissal or conditions of service, 
and the power of the Secretary of State in regard to reserved 
is a permanent one, not subject to alteration by Parliament 
conditions of service of such persons are regulated by the 
oecretary of State so far as he thinks fit , promotions, leave, and 
»S 544 ( 1 ) an<f (2) as 2*4 (3) and (4) as 245 
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suspension require the sanction of the Governor General or Cover 
nor in his individual judgment ’ TTicir salaries and allowan''e3 
are charged on the revenues of the Federation or of a Province 
according to their services "nieir pensions are charged on tj?‘ 
revenues of the Federation The Secretary of State and the 
Governor Genera! or the Governor are given power in their dis 
cretion to deal justly and equitably with any such officer * These 
officers are permitted to address complaints to the Governor 
General or Governor or to appeal to the Secretary of State 
against any order of punishment censure or termination of 
service or alteration of conditions of service The Secretary of 
State may also award^ compensation to any person ap 
pointed by him whose position is adversely affected by the new 
system or m any other case where he considers it to be just and 
equitable to do so or for any other cause without prejudice to 
the right of the Governor General or Governor to do so in other 
cases * These pnvileges are continued or extended to officers 
appointed by the Secretary of State in Council before April h 
1 937 Similar provisions are made to secure the interests of the 
railway services with the consequential substitution of the Federal 
Railway Authority for the Governor General * 

The staffs of the High Commissioner for India and the 
Auditor of Indian Home Accounts are also protected Though 
o» THE High their services are rendered in England they 
CoMHissioKER FOR arc deemed services rendered m India and 
India and the f it e 

AuDrroR of Indian ‘“'1 protection is given to all the rights of 
Home Accounts the existing members Appointments to the 
staff of the Auditor of Indian Home Accounts are made by the 
Auditor The rules as regards their salaries qualifications, etc , 
are subject to the approval of the Governor General m his dtscre 
tion Their salaries and pensions are charged on the revenues of, 
India * 


S 248 
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These provisions do not apply to die judges of the Federal 
Court and the High Courts, but a Civilian acUng temporarily as 
„ a ludge of the High Court is not to be deemed 

_ JuDiciAi, to be a judge 0/ diat court Again, Civilian 
••OFricERs judges, when they are appomted judges 

either of the Federal Court or a High Court, are not excluded 
from the application of the Order in Council relating to salaries, 
etc , of judges The office of judge of the Federal Court or of a 
High Court js not excluded from the operation of the provision 
with respect to the eligibility for civil office of penons who are not 
Bnlish subjects Pensions of civilian judges or liabilities in their 
favour are charged on the revenues of the Federation Pro- 
visions are made for all the existing liabilities with respect to the 
judges who are acting on April 1, 1937, and other liabilities of 
the Secretary of State 

With the object of securing judicial impartiality, the Governor 
of a Province is given power in his individual judgment as regards 
the Provincial Judiciary Appomtraents, posting and promotion 
District District Judges' m any Province are to be mado 

Tposs, by the Governor of the Province exercising his m- 
BTc dividual judgment He must consult the High 

Court before makmg appointments A person not already in the 
service of His Majesty shall be el^ble for the post of a District 
Judge only if he has been a barrister, an Advocate of Scotland, 
or a pleader, of not less than five year^’ standing, and is re- 
commended by the High Court for appointment * 

Subordinate Civn. ’The subordmate judiciary comes into day- 
JuDiciAL Service to-day contact with the people The neces- 
sity for securing its impartiality and mdependence can hardly be 
exaggerated, and provision is therefore made to that end The 

' ‘'District Jud^ ’ includes addiUona] distnct judge, joint district 
^^ge, assistant distnct judge. Chief judge of a Small Cause Court, Chief 
- i^sidency magistrate, sessions judge, additional sessions judge, and 
assistant sessions judge 
*S 954 
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subordinate civil judicial service is* defined as consisting exclu 
sively of persons intended to fill avil judicial posts inferior to thi 
post of distnct judge The Governor of a Province shall, after con 
sultation with Ae Provincial Public Service Conurussion and 
the High Court, make rules defining the standard of qualification 
to be attained by persons for entry into this service The Pro- 
vincial Public Service Comnussion is to hold such examinations 
as the Governor thinks fit, and to prepare the list of qualified 
persons, from whom the Governor will make appomtments based 
on such rules as he may lay down regarding the number of per- 
sons in the service who are to belong to the different communities 
in the Province The posting and promotion of, and the giant 
of leave to, persons belonging to the service and holding any post 
inferior to the post of distnci judge, are in the hands of the High 
Court, but without prejudice to such rights of appeal as mem- 
ben enjoy under the provisions of the Act ' 

StiaoRBi-sATB object of secimng the efficiency and 

Ckiuinal impartiality of the criminal magistracy, it is pro- 
AlAOisraacr vided that no recommendation is to be made for 
the grant of magisterial powers or the increase or withdrawal 
such powers except after consultation with the district magis 
trate, or the Chief Presidency magistrate m whose area the person 
concerned is working or is to work * It is to be noted that bo 
provision is made, as in the case of the subordinate civi) judiciary, 
for the recruitment of the subordinate cnmmal magistracy SuA 
a provision is necessary Its omission may be an oversight, but 
It IS serious AH the provisions as regards the subordmate civil 
judicial service should apply to the subordinate crunmal magis 
tracy, and the High Court must have the same power with 
respect to it 

The provisions as regards the members ''f, 
the services generally db not apply in i5-.^' 
tion to persons wholly or mainly employed 
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in connection \villi the e\ercite of the functions of the Croi\Ti 
in its relations \Mth Indian States Those who are already in the 
<er.nces remain unaffected, and their existing nghts and pniileges 
continued It is to be noted that esery such person employed 
under the Crown also holds office during His Majesty’s pleasure ' 
SpEcut P.0TECT10V Special proaasrons are made for the pro- 
or Certain Exist teclion of existing officers of Central Services 
iNoOrricERs Classes I and II Railway Ser\ ices Clashes 
I and II, and Provincial Services against the abolition 
of posts in these servaces without the assent of the Governor- 
General or Governor m his individual judgment, who alone can 
affect the pay or pensions of persons who were officers of Central 
Services (Class V), Railway Services (Class I) or a Provincial 
Service before the Act came into operauon * 

The salary and allowances of penons appoinied before April 
1, 1924, by the Secretary of State in Council, or occupying re 
served posts, are charged on tlie revenges of the Federation or 
of the Province according to the nature of thcir serv ices If any 
•**th penon is serving in connection with the railways in India, 
so much only of his salary and allowances shall be cliarged on 
the revenues of tlie Federation as is not paid out of tlie railway 
fund All pensions payable to them are charged on the revenues 
of the Federation This provision applies to those perons who 
had retired before Apnf 1, 1924 Provision is also made as 
to penons retiring before April i, 1937, securing their pensions 
on the revenues of the Federation or tfie Provinces according to 
the nature of their services • 

5 MrSCELLAVEOOS 

The powers conferred by this Act on the Secretary of State 
are- only exercisable by him with tlie concurrence of his advi<!ers 
^ ''other words, all matters relatmg to the conditions of service 
are to be decided by the Secretary of State only with the con- 
currence of his advisers * This is ffie only matter in which there 
*S 257 *S 258 »Ss. 25960. ‘S 261 
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IS 3 natutory obligation on the Secretary of State to consult and 
to act according to the majonty opinion of his advisers Having 
regard to hts responsibibty to Parliament, this fetter on His 
authority is legally anomalous but Jt u justified on the grot 
that the services require statutory protection 

In general no person vdio is not a British subject is eligible 
to hold any office under the Grown m India but the Governor 
General in his discretion may by a declaration throw open posts 
in the Federal sphere to the Ruler or a subject of a Federated 
State or a subject of a specified State not being a Federated 
State or any native or tnbal area oc territory adjacent to India 
The Governor may also do so m the Provincial sphere, and the 
Secretary of State may do the same m respect of posts to ivhicb 
he mahes appointment 

A Ruler or subject of a Federated State shall be eligible for 
Federal office All the functions relating to these matters are 
to be exercised by the Governor General or Governor in hu in 
dividual judgment * Women are also generally qualified to 
hold cml posts, but they may be specifically excluded fn^ 
office by the Governor General, or Goiemer, or the Secretary 
of State from the posts to vdiich they make appointments * 
Provision is also made for joint services and posts, either as 
regards the Federation or the Provinces by an agreement 
between the Federation and one or more Provinces, or between 
two or more Provinces, for die maintenance and creation of die 
service common to the Federation and one or more Provinces ‘ 

6 Public Service Commissions 

for the establishment of a 
Provision is also made for 

immission was constituted os 


* 5 262 
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the estabhshinent of ProvinciaLEwb hc Se ni ce Comm issions for 
each Province, but two or more Provinces may agrce“t}iat one 
Commission shall serve that group of Provinces, or tliat all of 
^ *m shall use one Commission* By an agreement of the 
Federal authonty and the Governor, Uie Federal Commission 
may act for a Province, the agreement specifying by vvliat 
Governor or Governors the functions in relation to tlie Commis- 
sion are to be disdiarged 

The actual strength of the Federal Public Service 
CouposmoN Commission is to b^etermined by the Governo r- 
Cen e ral in his discretion, and tliat of a ^gvincial Commission 
by. the Govern or of the Province in his discretion TUe Chiin- 
i nan a n d othe r members of the Public Service Commissions are 
appointed, in the case of the Federal Commission, by the Gover- 
nor General in his discretion, and in Uie case of a Provincial 
Commission, by the Governor in hts discretion One half of the 
members of every Commission must be persons uho at tlie time/ 
of their appointments have held office for at least ten )-ears under > 
.♦he Crown in India In the case of the Federal Commission, 
“tlie Governor General m his discreuon, and, m Uie case of a 
Provincial Commission, the Governor in his discretion, are to 
make regulations for determining llie number of members of tlie 
Commission, their tenure of office and their condmons of service, 
and to make provisions with respect to the numbers of staff of 
the Commission and their conditions of service The Chairman 
of any Commission is debarred from any further appointment 
under the Crown m India, this provision being made to ensure 
unpartiahty The Chairman of a Provincial Commission is 
eligible for appointment as the Chairman or a member of the 
Federal Commission, or as the Chairman of another Provmaal 
Cojnmission, but not for any otlier employment under the Crown 
' / 

* Provinaal Public Service Commiutoss wk establiihed immediately 
g ter the inauguration of Provincial Autonomv Bombay and Smd have 
ctie ;oint Public Service Commission 
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in India No other member of the Federal or of any Provinaal 
Commission is eligible for any other appointment under the 
Crown except ivilh the assent of the Governor Genera! or 
Governor’ 


„ Of The Federal and the Prcmncial Commissions 
Public Service shall conduct exagi mations for appointments to 
CouKissiovs jfjg Federal and the Piwincial services and if 
requested to do so by two or more Provinces, the Federal Com 
mission must aid in the choosing of candidates with special 
qualifications for a particular service The Secretary of State, 
the Governor General m his discretion, and the Governor in his 
discretion may make regulations specifying the matters relating 
to the services and posts to tvliich they make appoint 
ments on which it is not necessary ,to consult the Public 
Service Commission Except for these matters, the Com 
missions must be consulted on (i) a ll matters relau g to met hods 
of r ecru itme nt to civil services and post s . (s) the pnnciples to 
be followed in making appointments, promotions and tran sfOT 
f rom one civil service to a not her and on the suitability of th® 
c andidates, ft) all disct pfinaiy matters affectin g a person scr vifg** 
in a civil capacity m India, and (4) claims bv a civil servant 
for th e co sts incut red-m li ti gation m~re 5 pect of acts done m 
dis charge of his duties, or f o r the a war d of a pension for Injuries 
sustained on-duty and the. amount of such pension The Com 
nussioners are not to be consulted with respect to the manner m 
which appointments and posts are to be allocated as betucen 
commumties in the Federation or Province or, m the case of the 
subordinate ranks of the various police forces m India as respects 
matters other than claims for payment of costs or pensions for 
injuries.* 


Addition al fu nctions may be assigned on certain tenns^ 
theT^ommissions, with pnor sanction of the Governor 
General or Governor * by the F^eral Act or ProvinciS Act 
*S 2B3 *5 966 »S 267 
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All expenses of Federal and ftoMocial Commissions are paid 
from the Federal and Provincial revenues respectively^ 

-''Chaplains 

The Church of England m India wias an integral part of the 
English Church tiU 1927 Undrr the Indian Church Act, 1927* 
the Church of England in India was separated, and its provisions 
were supplemented by the Church Measure of 1927 and the 
statutory rules of 1929 made by the Governor-General m Council, 
with the sanction of the Secretary of State m Cauncti, with Ae 
concurrence of the Bishop of Calcutta The Church of England 
m India has become distinct from March t, 1930, vvnth all the 
consequential changes as regards the property of the Church, etc 
Under the Act of 1935, the Governor General, as already ex- 
plained 13 to exercise his functions in ecclesiastical matters m 
his discretion, as it is a reserved subject Chaplains are appointed 
in India to minuter to the European army and the civilian 
European population The Act continues the present establish- 
-■^ent of chaplains for mimstrations to Chnstians of the Churches 
of England and Scotland m India, appointed by the Secretary 
of State, and they are governed by the same conditions as those 
which govern persons m the service of the Crown and appointed 
by the Secretary of Stale Nominations of chaplains are made 
by the Secretary of Stale on the advice of the Board of the 
Church of England It is provided that, so long as the establish- 
ment of chaplams is maintained m the Province of Bengal, two 
members of that establishment m the Province must always be 
ministers of the Church of Scotland and shall be entitled to have 
out of the revenues of the Federation such salary as may be 
allotted to the military chaplains m that Province Similar pro- 
vr^n IS made for the Provinces of htadras and Bombay The 
-- misters of the Church of Scotland so appointed must be 
0 -darned and inducted by the Presbytery of Edinburgh according 
*S 968 
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to the forms and solemnities tised in the Church of Scotland, 
and shall be subject to the spintual and ecclesmtical jurisdiction 
in all things of the Presbytery of Edinburgh, whose judgmep* 
shall be subject to dissent, protest and appeal to the Provincial 
Synod of Lothian and Tweeddale and to the General Assembly 
of the Church of Scotland * 

iNCEMNiry FOR Past Acts 

In view of threats which have been made m certain quarters, 
especially against the police, the Joint Committee recommended 
a measure of protection for men who have done no more than 
their duty in very difficult and trying circumstances This re 
commendation is given effect to in the Act, and provision is 
made for the grant of indemnity for past acts Cml servants 
are indemnided against cml and cirminal proceedings tn respect 
of acts done in good faith and done or purporting to be done 
in the execution of duty Tlie certificate of the Governor 
General is conclusive on the question of good faith The perms'^ 
«on of the Governor General or Governor in his discretion M 
necessary before civd or ciuiunal proceedings are instituted 
against any officer in respect of official acts done before the 
commencement of Provincial Autonomy or the Federation, as 
the case may be Any such civd or criminal proceedings insti 
tuted must be dismissed unless the court is satisfied that the acts 
complained of were not done in good faith and the costs not 
recovered from the plaintiff must be paid either by the Federa 
tion or the Province, as the case may be * 

Servants aoawst the protection of Section 197 of the 

Prosecution ano CSode of Crunmal Procedure and S« 

tjons So to 82 of the Code of Civ” 
Procedure The authority for sanenonmg prosecutions and tht* 
sS 269 *S 970 
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determination of the courts which are to hold them is with the 
Governor General or the Governor, in his individual judgment 
The Act provides that in the case of civil proceedings the head 
the Government in his discretion may order that any costs 
incuned by an officer, or any damages or costs to be paid by 
him, shall be defrayed or paid out of the revenues of the Federa- 
tion or the Province No Bill or anwndment to vary the pro- 
tection afforded can be introduced in the Federal or Provincial 
Legislature ivithout the previous sanction of the Governor- 
General or Governor in his discretion ’ 


SAF£OIJAItmNO OP 
EMOtVMBNTS AND 
FSNSIONS 


The emoluments of the Civil Services are 
not subject to the vote of the Legislatures 
Claims of all officers appointed by the 


Secretary of State for their pensions are primarily against the 


Federal Government and may subsequently be adjusted between 


the Federal Government and the Provincial Governments The 


pensions of retired officers and those of tlieir dependants are 
exempt from Indian taxation, if they are residing permanently 
outside India The Governor General has not only the respon 
sibihty but also the power to secure their payment, if necessary, 
by borrowing in the United Kingdom on the security of Indian 
revenues Persons already in the service of His Majesty in India 
under tlie Governor General m Council, those who serve m 
appointments made by the Crown or the Secretary of State, or 
in reserved posts or in military posts, are assured freedom from 
Indian taxation on pensions if permanently resident outside 
India * 


Provisions as to Indian Military Widows and Orphans 
Fund^ Fund, the Sujierior Services (India) Family 

Pension Fund, and funds to be formed out of 
^he contnbutions under the Indian Military Service Family Pen- 
ion Regulations and the Indian Civil Service Family Pension 
Rules, are vested m Commissionen to be appointed by the King 
271 *S 872 
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in Council The Commi'iSJOaers to \ihom the sums to the credit 
of these funds svill be transferred are to hold and administer 
them They wll pay the pessKnu Liberty is gi\en to an- 
contributor or benefiaary to object, and if he does so the sum 
representing his interest wnll be treated as part of the reienues of 
India and such pensions shall be paid therefrom as the Secre 
tary of State directs No death duty will be payable m respect 
of any pension derived from the fund * 

Provision is also made for the adjustment of all these matters 
durmg the transitional period and the old rules are to remain m 
operation till rules are made under the Act* 

Conclusion The Public Services m India are undoubtedly 
efficient It is admitted that the system of responsible go\em 
ment if it is to be successful m practical working, requires the 
existence of a competent and independent Civil Service staffed 
by persons capable of gmng to successive Ministers advice based 
on long experience, secure in their positions dunng good be- 
haviour, but required to carry out the policy upon which the_ 
Government and the Legislature eventually decide The aapor 
tance of an efficient and incorruptible public service ui India 
can hardly be exaggerated, especially when she is on the 
way to full responsible gov eminent. Till the Reforms of 
igig generally speaking, the Civil Services governed the country 
They worked with full personal resjionsBrility and power After 
the Reforms they worked with delegated responsibility and modi 
fied personal power But their power and influence over the 
entire system of adnunistration were neither substantially nor 
effectively diminished They have acquired vested interests m the 
political system, hence their misgivings on the introduction of 
the consbtutional reforms Having enjoyed vast powers, pnvi 
leges, posibon and respect, they naturally found it difficult 
adapt themselves to new condibons under a responsible govern 
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ment Houe\er they have inevitvbly and admirably adjusted 
themselves to the new conditions 

Tlie Civil Servace of India his ihnjs been an attractive 
J?Mce and it continues to be so cvien under die new Constitution 
The start is good promotion certain the future guaranteed and 
the prizes it offers are man> Indian public opinion is critical 
about the comprehensive statiitory safeguards provided for civil 
servants under the new Constitution on die ground that these 
safeguards negative the spint of responsible government Again 
It M pointed out dial the mam administrative structure m British 
India is ba<ed on die district officers and die members of die 
Police Service Tliese officers liave to work under Ministers, 
but the conditions of their service and recruitment are 
not within the control of die Ministers so an anomalous 
situation anses which renders the working of the system difficult 
Against dus it is urged diat it is only an inev liable and transi 
tional measure while India is on the way to full responsible 
government* 

^The whole quesUon of nuuiubent to these services is to be revievicd 
not earlier than five yean after the inauguration of the new ConstituUon 
"To give the Provinces aulonora^ and the Centra) Government ret 
ponsibibtv over a Jaige field of administration and then to withhold from 
them the power of recruiung their public servants and exercising control 
over them subject no doubt to ample and effective safeguards of their 
interests is not onI> to denv a ver> maienal element of re5ponsibilit>, 
but IS also calculated to have undesirable effects on the mutual relauons 
of the Servicea and the Indian Legislature and the Minister Further, 
the Indian Legislature of the future should be vataUj interested m 
making ever) possible econom) in public expenditure, and there does not 
seem to me to be an> valid reason why the future Government in India 
should be made to subm t in the case of future recruits, to the scales 
of salaries prescribed b> the Seerelan of State It has been urged 
*” quarters that the nght t}pe of English lecfuiU will not be 

available for these Sernces unless Oie> are recruited by the Secretary of 
ytate If the Indian Governments of the future desire to have any 
, uropcan element m their Services thev must be left free to exercise 
I matter — Memorandum by Sir Tej Bahadur Sapru, 

K C S I —Joint Committee of Indian Consututiona] Reform Volume HI 



332 


THE NEW CONSTITUTION OF INDIA 


As regards Indianization the complaint has been made that 
even the recommendabons of the Lee Commission, though 
accepted by the Government are not fully earned out In mos^ 
of the services the full percentage of Indians as laid down by ti?,.' 
Commission has not been established Indians maintain that,* 
except in some special cases which require technical or expert 
knowledge or for some particular reason, recruitment of Europ 
cans to all services should cease henceforth altogether They 
state that such Europeans in any number necessary for particular 
branches of admimstralion may be appointed on a contract sys 
tern on adequate remuneration On the other band the British 
element in the higher services is considered indiipensable for an 
indefinite penod * Indians mainum that, having regard to the 
poverty of the people and the available financial resources, the 


» Th* L«« ComrniUKWi Uid down that by tjjg the fifty fifty ratio of 
reenutment to the Indian Civil Service between Indiani and Europeans 
shall be achieved Dunns recent yean the nuoiber o! European reeruiU 
■was smaller than neeeasary for roaintainjnj that ratio Hence the 
Secretary of State recruited in 193$ a number of s^aduates of the Bncsl 1 
Universities by nommatien instead of compebtive eummation to make' 
good the deficiency of European members This new policy of tecruit* 
ment by nomination is disapproved by the Legislative Assembly In 
defence ot >t S r lUnry CraA on behalf of the Government raid that, 
though Delhi was made the main source of Indian recruitment m igeti 
actually since that year only ninety four Indians have been appointed 
through It as against 194 through the London door It was esstntia! 
that the fifty fifty ratio, fixed by the Lee Commission and accepted by 
Parliament should not be disturbed (ill a statutory enquiry mto the 
recruitmeDt for the secunly services contearpbted by the White Paper took 
place, not eatlier than five years after Provincial Autoooaiy Under 
this pnnciple 350 candidates should have been recruited iince I93i> 
ot whom half should be Ind ans and the other half Europeans Actually 
ninety s« Europeans and i6r Indians had been recruited, consequently 
rte jejvjce was undermanned, cau» ng serraus administrative difficulties 
On this ground he justified the ssew poj ey ^ 

It is submitted that the constniction of the fifty fifty ratio bv th 
Oovemment 11 not in conformity with the policy of the T ee 
w^ch intended <0 realize a fifty fifty mio not as regards the new recruit’ 
ment, but ar regards the actual peisoooel of the Civil Service by 1939 
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salaries and emoluments of die monbers of the services are very 
high, and that they constitute a heavy burden on the tax-payers 
They favour a reduction in the scale of salanes As against this 
;rttemand it is pointed out that, havu^ regard to the conditions of 
the services and their efficiency, the salanes and emoluments are 
not excessive, but only adequate 


CHAPTER XXH 


THE HOME GOVERNMENT OF INDIA 
Historical 

After the Mutiny of 1858 the Act f or the Better Government 
o f India transferred the Govemm ent of India from the Company 
to the Crotra and vested in th'e Crown all the territories an d 
powers of tl ie C o mpa ny That Act created the otBce of 
Se wtaty of State for India to transact the affairs of India in 
England a nd to exercise all the powers formerly exercised by the 
Court of Uirectorf AKd'Oie Doatd pj Commit It aUo ettabluhed 
tite tJouncil of India, consisting ot fifteen members, with the 
obi ect ot providing tiie deer ct arv of State with k nowledee and 
advice on._!ndia p quettions.-.. ^ 

The office of the Secretary of Swte for India and the Counci*' 
of India, as already explained, were created by the Act of 
The Secretary Secretary of State for India, a member of 

OF State tor the Gntish Cabinet, is the immediate agent of 
Parliament for the disdiarge of its responsi^lity 
in Indian affairs It 1$ through him that Parliament maintains 
Its control over the Govemment of India and keeps itse lf informed 
of everything that concerns its responsibility m that regard 

The Government of India Act of igig prescribes his poi\ers 
and defines the region within which he was held responsible to 
Parliament He was authonred to superinten d, direct and control 
all acts, operations and concerns which rdated to the Govern 
ment or revenues of India The Governor General, and througji 
him the Provincial Governments, were required to pay dm 
obedience to his ordeo He is the constitutional adviser of the 
Crown m matters relating to India AH official communications 
3S4 
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and orders are signed by him It is on his advice that al! appoint- 
ments by the Crown are made, and he has the power of dismissal 
The Council Till March 1937 the Council of India conducted, 
o»' India under the directions of the Secretary of State, 

business transacted m the Umted Kingdom in relation to the 
Government of India and the correspondence with India The 
Council was a consultative body , wit h a limited veto a nd with 
out the power of iiutiative Its constitution had been altered 
from time to time tipeaai care was taken to secure at least half 
of Its members from amongst those who had long residence or 
service in India and who had only recently left India 
Vacancies m the Council were hlied by the Secretary of 
State Each member received a salary of £1 200 An 
Indian member received an extra allowance of £boo a y e^ In 
1936 the CQunciij;onsistcd of -eigh t t g^ twelve mem^ rs They 
were appointed by the Secretary of St^ for a term of five years, 
and half of them were penons who had long and recent ex- 
perience of India They were not and could not be members of 
Parliament A member was removable from office only on an 
address of both Houses of Parbament The questions which re- 
quired the concurrence of a majority vote at a meetmg of a 
Council were grants or appropriations of any part of the 
revenues of India , (d) the making of contracts for the purpose 
of the Act , ^3^ the makir^ of rules regulating matters connected 
with the Civil Service Outside this field, the Secretary of State 
had full powers to decide matters according to his own opimon 
In 1907 two Indians were appointed as members of the Council 
The Counal was divided into committees for transacting business 
The salary of the Secretary of State and the expenditure of 
his office were not till iq ^q included m the hridget hut 

were paid frorn_the_In3jOT revenues A detailed account of 
^/wCipts and expenditure, both in India and m England, was 
j^nnually laid before Parliament together with a report upon the 
moral and matenal progress of the people of India 
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Natuse op Thus, iQ theory. Parliamentary control over ' 
Parliamentary Indian affairs was complete but in fact it was 

Control hardly real Ever since the fall of the CoaL 

tion Ministry in 1783 Indian affairs have been kept outsi 
Bntish party politics As the salary of the Secretary of State 
was not voted by the House of Commons, Parliament had few 
occasions to take active interest in Indian affairs The presenta 
tion of accounts and the report by the Secretary of State to the 
House of Commons, generally at the fag end of the session, was 
onl) a iormil matter, and it was usually adopted as a matter of 
course During the whole penod from 1858 to 1919 the interest 
of Parliament in Indian affairs was neither well sustained nor 
well informed After 1858 Parliament became a direct guardian 
of India but it was not by any means an alert and active 
guardian The Government of India was controlled by the Sec 
retary of State ui the name of Parliament but his policy and acts 
generally remained unscrutmizcd and uncontrolled by Parliament 
except m the few cases in which the Uiuted Kingdom was pri 
Ckanoes Intro- interested The declaration of Aug:wt_ 

Bueso 9 v THE 20, 1917, Stated that the progressive realizati^ 
Act or 1919 responsible government as an mtegral part 

of the Bntish Empire was the ultimate goal of Bntish rule in 
India It was not possible consistent with Parliamentary sove 
reignty to relax Parliamentary control over British India It 
was also thought that no step could be taken towards responsible 
government at the Centre The policy was therefore given effect 
in die Provinces where partial responsibility was introduced and 
the consequential changes were also introduced in both the 
Central and Home Government of India 

By the Act of 1919 the salary of the Secretary of State and 
his political establishment was transferred to the Bntish Ex 
chequer A joint Committee of both Houses of Parliament''^ 
appointed to study Indian questions and^to help Parhamer* 
Provision was made for the publication in England of a com 
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pretiensue report on the moral and oiatcnal progress of India 
at a moderate pnce, wtli a \iew to enabling the British demo- 
cracy to take an enlightened interest in Indian questions The 
'"—2 provided for tlie appointment of a Statutory Comtn^ion 
at the end of ten ^"ears to Kcamine the %\orking or"thc refomis 
ivith a ilew to Either extending or uithdrawing them Thus 
Parhamentary control \sas slrengtlicned a\er Bntish India 

The control of the Secretarv of State was relaxed to the 
extent to whicli partial responsibihC) was introduced in the 
Prosmces and certam departments transferred to Ministers As 
Parliament remained supreme oser the Government of India, 
there was no statutory delegation of auUionty, but the Secretary 
of State was giv'cn power to regulate and restrict his autlionty 
over tlie Government of India by rules approved by botli 
Houses of Parliament Under the rules, in purely Provmcial 
matters which were reserved, and on which the Provmaal 
Government and Legulature were m agreement, it was under- 
stood that their views should ordinarily be allowed to prevail 
Over transferred subjects, the control of the Gov emor General 
--and that of the Secretary of State was restricted within the 
narrowest possible limits. 

High Cokmissiovex \'uh the object of rebevmg the Secretary 
FOR iMJtv of State of agency work the new post of 

-.High Commissioner for India id London was created He does 
the agency work on behalf of the Central and Provmcial Govern 
ments He is appointed by the Government of India, is paid 
from Indian revenues, and is pnmonly responsible to the 
Government of India. He advii^s and looks after Indian 
students studying m England He usually represents India as 
one of the delegates at Intcniational Conferences He supplies 
mformation and protects and promotes Indian commercial and 
interests m London 

fistvi. It vvas often alleged that India’s jiscal policy was 

CoN-vENTTos dictated from ^VhitehalJ in the mterest» of Great 
22 
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Britam \Sith tlie object of removing this belief the Join 
Sdeci Committee laid down tliat India should ha« 

the same liberty in fiscal policy to consider her own interests ji 
Great Britain and the other self governing Dominions InCc 
therefore understood that in fiscal matters when tJie Gos-ern 
meni of Indn and the Central legislature were tn agreement 
the Seerttary of State should atoid interference except to safe 
guard Imperial obligations or tlie arrangements within the 
Empire to which His hfajesty’s Goswnment was a party Tliu 
understanding has come to be known as the ‘Fiscal Conven 
tion and tc has been unhesitatingly observed 

The Act of 1919 modified the composition of the Council of 
India It also modified the qualifications of its members with 
the object of introducing more Indians into it It shortened 
the period of service in order to ensure a continuous flow of 
fresh experience from India 

Thus, paradoYically, the Goveramem of India Act, 1919, at 
^ronce strengthened and relaxed Parliamentary control over 
British India 


?m Hour CovtRNUENr or Indu undfr tub 
Act of 1935 

Under die Act of 1919 die Secretary of State was m the 
foreground and die Crown was in die background The office 
of Secretary of State for India is analogous to diat of Secretary 
of Stvte for the Dominions, but die two played quite different 
parts The Stcrctary of Stale for the E>ominions occupies no 
plTcc in the constitutional law of dic Dominions The consti 
tutional law of the Dommioos js tmpliauc in its declaration that 
their executive and legislative audionty is vested in the Cro£;5 
wink the Government of India Act of 1919 gave a definitT 
Ji^al status to tfie Secretary of State Hr was given such a 
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prominent position that be had in practice put the Crown m 
die background Tins uas due to histoncal facts which go back 
to Uic passing of the Regulating Act of 1773, when tlje East 

-i^ia Company disputed the nglit of die Crown to the 

possessions which it had acquired in the East It was partly due 
to tlie position of the Council of India, winch was intended to 
safeguard certain \ested interests and hence was given statutory 
powers to bind even die Secretary of State in certain matters 
Under the Act of 1935, the Counal of India is abolished, and 
the reasons for assigning a prominent position to the Secretary 
of State in 1858 are no longer m existence Moreover, under 
the Act of 1935, the Crown has resumed al! authority relating 
to India, and the posiuon of the Secretary of State is made to 
some extent analogous to that of Secretary of State for tlic 
Dominions Hencefordi the temtones in India and the execu 
uve auUionty of India are vested m His Majesty and not in the 
Secretary of State for India ‘ Tins is the fundamental change 
made in the legal posipon of the Secretary of State, though in 
substance hii control remains undirected His duty is to control 
-■'the Governor General and the Governors m all matters in wfiich 
they have w act m dieir discretion or in Uieir individual judg- 
ment, and to advise the Crown in all matters relating to India 
to allow or disallow particular Acts of Indian Legislatures Tins 
change has placed the Crown and the Secretary of State m tlicir 
true positions and has brought the constitutional law of India’ 
to some extent m line with Uiat of the Dominions 

Under the Act of 1935 the authonly of tlie Secretary of 
State m Council over India is vested in die Crown and is 
exercised on the adnee of the Secretarv of State, who is a mem 

“ft remains to add that the Act of 1935 increased greatly the fonnal 
-t _ 1 ice of the Crotvn in the Indian Coniutution by sweeping awav the 
^ doctnne of 1858, which vested control ui the Secretary of State for 
India in Council ” — The Ktag and the tmbenel Cro^n. u jsa. A 
Bemedale Keith e- 
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her of the Bniish Cabmet The Prune Minister of Great 
, Bntam has the nght to select the Governor General, and he a 
to be consulted as regards other higli appointments ^ 

Aiwse»s TO THi The Council of India is aboJnhed as 
StoiETutv or State Apnl i, 1937 Hov»evcr, in order that the 
Secretary of State ma) be provided s*ith evpenence and adnee 
on Indian questions he is aided by a body of advtsen ssath 
special duties m certain cases The adsTsers are not less jhan 
three or more than stx, of whom half at least must base lened 
for ten >ean in India, and must be appointed ss'lhin two >ears 
of ceasing to work ui India AdtTsers are appointed for fiie 
years and arc not eligible for Tcappointinent. Tins prosTsion 
IS intended to secure fresh otpencnce from India Any adsnser 
may by writing under hw hand resign his ofSce, and the Seae* 
taiy of State ma>, if he ts satisfied that any person «o appointed 
has by reason of infinoity of mind or body become unfit to 
continue to hold his office, remose him from it. The ad^n 
cannot be members of either House of Pa^iament Every 
adviser u paid a salary of £1,310 per year An adviser with 
Indian domicile 11 to receive an e\tra allowance of £600 
Secretary of State k at liberty m hu discretion to consult them 
■^individually or collectively or to ignore them, and he may act or 
refuse to act according to ihetr advice except in certain jpeofied 
matters — duties as regards services of the Crown — m vshich 
case he has to vxure the concurrence of at least one half of the 
adviAprs piwnt at the meeting Members holding office on 
April I, 1937, may be appointed as advisers for a period cf 
less than five years Farhament provides the salanes of die 
Secretary of State and his advasers and aho the expenses of ha 
department ’ 

CoTSEgcEMTAi. The changn in the Constitution necessitated in- 
•Cravges cidenu! changes in arrangements zsjeg^'' 


'$ 978 
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finance in England, as wHl as tlie transfer of the csiablislimcnt 
of the Secretary of State in Council to the Secretary of State 
Provision is made for all these consequential clianges All stock 
«nd money of the Secretary of State in Council at the Bank of 
England is transferred to tlie Secretary of State from April i, 
1937 All acts done b\ tlie Secretary of State rn relation to 
these funds are stilid and giNC discharge to tlie Bank Any 
directions, authority or power of attorney given by the Secre- 
tary of State in Council before April i *937 continue in force 
until countermanded or revoked by tlie Secretary of State 
Provision is also made for the payment by the Federation to 
the BnCish Evehequer of such sums as are due to the Secretary 
of State's department for performing services or functions on 
behalf of the Federation AH officers and servants on the per- 
manent establishment of tlie Secretary of State in Council on 
April I, 1937, are transferred to (he department of die Secrc ^ 
tary of State and are deemed to be permanent Civil Servants 
of the State They are placed on the same footing as the mem- 
bers of the Home Civil Service for all practical purposes The 
provisions of the Superannuation Aas, 1834 *935* ^‘PP^y b’ 

them But the Superannuation Act of 1909 and Section 4 of the 
Superannuation Act of 1935 do not apply unless specifically 
applied to them His hfajesty may make exceptions in some 
cases Officers and servants not on the permanent establishment 
of the Secretary of State in Council on April i, 1937, are also 
transferred to tlie department of (lie Secretary of State, and for 
tlie purpose of the Superannuauon Acts, 1834 to 1933, shall be 
treated as if tliey had been employed by tlie Secretary of State 
If the conditions of senice of any person include a condition as 
to eligibility for a rctinng allowance in consideration of meritor- 
^10*15 service, the British Treasury may grant him an allowance on 
nis retirement The Treasury and the Sccrelarj’ of State may 
commute for a capital sura any superannuation, compensation or 
retiring allowance, and it will be paid from the Treasury and the 
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revenues of the Federation respectively Such a commutation 
shall be made according to condmons prescribed by the King 
in Council, not being more favourable than those Vihich uouU 
have applied to the person in question if he had retired fromTftr 
establishment of the Secretary of State in Council Sums pay- 
able by way of superannuation, compensation, retiring or ad 
ditional allowances or gratuities to the persons who are transferred 
from the department of the Secretary of State in Council to the 
Secretary of State, and which arc determined by the King in 
Council as representing the proportion attnbutable to service be 
fore April i, 1937, shall be paid from the revenues of the Federa 
tion No account will be taken of any service for which such a 
sum svas payable by Parliament before this Act If any officer 
or servant who is transferred to the department of the Seaetary 
of State, or who was on the establishment of the Secretary of 
State in Council, or a member of the staff of the High Com 
tnustoner for India, or who was the Auditor of the Accounts of 
the Secretary of State in Council or a member of his sCalT, loses 
h« employment by reason of the abolition of his office owing 
any reorganuation of the department, and iS such abolition re 
suits, in the opinion of the Secretary of State, from the operation 
of this Act the Secretary of State shall award him out of the 
revenues of India such compensation as he may think just and 
equitable to increase any allowance or gratuity to the officer or 
servant These payments are to be made out of the revenues 
of the Federation and are charged on those revenues All liabili 
ties for the payment of the sums by way of superannuation, com 
pcnsation, retiring or additional allowances and gratuities, for 
service up to Apnl i, 1937, to all the persons hereinbefore noted, 
are to be paid from the revenues of the Federation and are charg 
ed upon those revenues The same arrangement applies to'^ 
payments of those svho are transferred to the department of the' 
Secretary of Stale, for their service attributable to the penod 
before Apnl r, 1937 Any sums payable till now out of the re 
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venues of India, in the way of various kinds pf pensions, are to be 
paid out of the rcN'cnues of the Federation and charged on those 
'•'•venues These arrangements arc consequential to the changes 
in the Constitution As the financial obligations lor Oie oiBcerj 
of the departments of die Secretary of State arc transferred to 
the British Treasury from April t, 1937, these provisions are made 
for apportioning the burden according to the services of these 
officers ' 

High have already seen that the office of High 

CoMMisaiostR Commissionef for India was created under the 

Act of 1919, and have noted his functions The Act of 1935 also 
provides for the appointment of a High Commissioner for India 
in the United Kmgdom, by the Governor General m his mdivi-*" 
dual judgment H»s salary and conditions of service are prescribed 
by the Governor General m his individual judgment He per- 
forms on behalf of the Federation such functions m connection 
with the business of the Federation, and, in particular, in relation 
to the making of contracts, as the Governor General may direct 
,J?e may, with the approval of the Governor General and on such 
terms as may be agreed, undertake to perform for a Province or 
a Federated State, or for Burma, functions similar to those which 
he performs on behalf of the Federation* His functions are 
analogous to those performed by the High Commissioners for tlie 
Dominions, but his position and status are not tlie same as those 
of the Dominion Commissioners, who represent their Govern- 
ments m London and in all important matters act as the channel 
of communications between the Dominion Governments and the 
British Government 'Hus difference is incidental to die 
difference in the constitutional status of India as a part of the 
British Empire 

,.-^Thc Auditor of Indian Home Accounts, who is appointed in 
London, is also to be under the control of the Governor Gencnl 
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_ The responsibility of the British 

Nature or Pariiamentarv ^ , 

CovTsoi UNCiR the Act Parliament tor the Government ot 
OR IS35 India lemaiDs undjmwjsbed To tht. 

extent to which full Provincial Autonomy is introduced in 
Provinces and to the extent to which partial responsibility is 
introduced at the Centre, the control and authority of the Secre 
Ury of State is relaxed But m matters which arc reserved to 
the Governor General, namely, defence, external affairs, ecclesias 
tical affairs and tribal areas, and in matters for uhicli the 
Governor General and the Governors have to act in their dis* 
cretion and for matters for which they have special responsIbiliUes 
and in which they have to act in their individual judgment, the 
Governor Genera! and the Governors are subject and responsible 
to the Secretary of State 

Pursuant to the Dommton precedents, m lorm and in ta 
^ minology, the executive authority m India u vested m the Crown, 
and IS exercised on behalf of His Majesty by the Governor 
Genera] and the Governors But there » a fundamental 
difference between the position of India and that of tlia 
Dominions In the Dominions, since the Statute ot Westminster, 
J931, the Governor General and the Covemon are mostly 
appointed on the advice of the Dominion Ministry and recently 
from amongst their own countrymen, and they act only as con 
sutulional heads The Crown — llie Governor General and the 
Governors — on all matters except perfiaps external affairs, acts 
not on the advice of the BnuJi Mmislers, but on that of the 
Dominion Ministry The control of die Bntish Ministry and 
British Parliament is eliminated and the Crown has become 
divisible or multiple in relation to the Doimnions The King 
is the separate Constitutional head in relation to each Dominion 
and occupies the same position m relation to the Domiiv:^^ 
Ivfmistry as he does m relation to the Bntish Mimsti^ 
under the British Constitution In the case of India, 
the Governor General and the Governors are not appointed on 
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the advice of the Indian Mimstry, but are appointed on tiic-^ 
advice of tlie British Ministry They arc not required esen 
consult tlieir Ministers when diey act in their di«cretion, and 
m somc matters m wlncli they have to consult die Mirustcrs 
they may act m their individual judgment, ignoring that advice 
In all these matters tliey are under the control of tlic Secretary 
of State and thus of the Bnlish Ministry It is clear that m 
the case of India the authority of tlie British Ministry and the 
Bntish Parliament in all vital matters u in substance effective, 
though the terminology used in the Constitution has an appear- 
ance of Dominion form 



CHAPTER xxnr 


AMENDMENT OF THE CONSTITUTION AND 
MISCELLANEOUS PROVISIONS 


The ]nd»an Legislature » only a Jaw making body and not 
a Constituent Assembly It Jias no_co nstrtnent- puwt r? Tlie 
power of altering or am ending Uic Cons tit ution is vested. i p the 
Bntish parliament It may be noted tin t since igSi^the 
Dominion Legislatures have constituent powers * 

The Goverhine nt^ In ^a _A« of lois can be amended only 
by die BfitiilT Parliament, and neither the Federal LcgisJature 
nor any Provincial Legislature has power to amend, any paf* 
of the Act* subject to one. exception as rc^ardi/xtension of the 
junsdiction of the Federal Court* But in minor matters the 
Act authorises amendments by Order m CounciLwith the assent' 
of the British Parirament on request by the Federal Legislature 
or any Provin cial L egislature, not earlier than ten years as a 
rule from the escabh^hment of the Federauon-or— Provincial 
Autonomy niese m atters are (t) the size and comp ositio n 
of the chambers of the Federal L^idature mid the choice and 

‘ If a Doniinian Legislature passes an Act providing for the secession 
of the Dominion from the inotber country, it is doubtful whether the 
Crown can refuse assent to it This ma> be an extreme step, but in law 
It is competent The recent Acts of the Insh Legislature abolishing 
appeal to the Pnvy Counal in alt matlera, and of the Canadian Legtsl^ 
lure abolishing such appeal in criminal matteri, are instrvcine on the 
point The omission of the name of the Crown for internal purposes v 
the Insh Conuitution the aboliUon of the pott of the Governor General 
by the Irish Legislature in 1936, and the accepunce of these measures 
by the British Parliament without any protest are also sery instructive 

*S iro („) 
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qualifications of members, but not so as tQ_vary-the_reIati\e 
propoition between the Council and Assembl y or betw een the 
Bntish India and State seals, (2) the num b^ of Chambers in 

Provincial L^sIaturCj their^sue_pc_niembership , (3) the 
establishment of literacy in lieu an y higher educa uonal 
qualifications for women’s franchise, or the entry of names of 
qualified women ivithout application, (4) any other amend- 
ment a s to quahfic atigps-ot. xoten The changes under the 
third head may be made at my tune if a request is received from 
a Provincial Legislature Tliesc are all minor matters, but e\en 
m these the procedure of amendment is very elaborate 

Fjcstly re^olu Uons must be passed by the Federal o r_Prp 
vincial Legis lature on mono m moved jn eit her Chambe r on 
behalf ’of the council of Ministers recomm ending such amend 
ment Se condl y, an addt ^s must be pa ssed in' " like man ner 
asTingJpr the communicauoh ot any such resolution t o Pa r)ia 
ment, and within stx montlis after such commu nic ation the 
Secretary ot Sute must lay belore both House s o f Parliam ent 
•fi statement of the action which u is proposed to lake The 
Governor Generator Governor has to »end with the address a 
statemen t of his opinion on the propo^ed^ tnendmehtT'its effect 
o n anyrnTnom y, the views of that minority, and whether it is 
supported by the majority of the representatives of that minority 
in the Legislature This statemenLjnusL-bOaid before Parlia 
ment The King in Council hiot make any of ^hese s pecifi ed 
amendme nts at any time an d even lyithout^the presentation 
of an address 

If no address i^resented, the Secretary_pf StateunusLicforc 
the d raft of any , am endm ent is laid b efore Parliampnt take 
steps according to the_d irgctio n_of H i5__hfaiesty for ascertaining 
i^lie view s of, the Governments and the_Leg islatu res^ected. the 
views of an y minority likely to be^fFected, and the atutude of 
the representatives of that minority m the Legislature concerned 
No such amendment affecting the representation of any State 
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IS to be made without the consent of the Ruler affected On a 
careful analysis of the subject matter of these amendments, it 
IS clear that they deal with minor issues as well as with the 
presentation of the communities, especially the Communa 
Award, but they do not touch the sntal matters of the Consti- 
tution Even such minor amendments require very elaborate 
procedure and the sanction of Parliament by Orders m Council, 
which are unlike ordinary Orders m Council, is necessary * 
Orqers It The Government of India Act, 1955, provides for the 
Coirsrifc issue of Orders in Council to implement the Act or 
to complete the details of the Constitution The Act, taken 
together with the Orders m Council issued thereunder, consti- 
tutes a code by itself These Orders in Council are issued not 
only to implement the Act but also to provide for the trans- 
itional period between the inauguration of Provincial Autonomy 
and the establishment of the Federation 

According to the theory of Parliamentary supremacy— 
Parliament is supreme as regards India — it is only Parliament 
chat can legislate for India However, delegated legulation ha^ 
come into existence owing to the pressure of work before Parlia- 
ment and the necessity of leaving the details of the complex 
legislation of modem times to the Ministers m charge of various 
departments But there is one form of legislation which is in 
the nature of original legislation, and that » by Orden in 
Council An Order m Council is an order issued by the 
Sovereign on the advice of the Pnvy Council, or more usually 
on the advice of a few selected Ministers In practice, jt is only 
issued on the advice of Ministers of the Crown, «ho are respon 
«ib!e to Parliament for their actions m the matter Orders in 
Council are of two kinds (i) those made in virtue of the royal 
prerogative, (2) those which are authorized by Statutes Suc^ 
Orden are largely used for the purpose of completing or impl?- 
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meriting the administrative parts of Acts of Parliament Statu- 
tory Orders in Council are made in \irtue of, and m accordance 
with, the powers expressly delegated by Act of Parliament 
, - The Act of 1935 delegates powers for such Orders All 
Orders m Council issued in relation to die new Constitution of 
India belong to the second category, being auUiorued by the 
Act of 1935^ As regards all Orders in Council except those 

'The following arc the Orders in Counal issued under the Gosetn 
ment of India Act, 1935 

! The Constitution of Onssa Order, March 3, 1936 

2 The Constitution of Smd Order, March 3, 1936 

3 The Excluded and Partially Excluded Areax Order, March 3, 1936 

4 TTie Ptovinaal Legislaove Assemblies Order, Apnl 30, 193® 

5 The Provincial Legislauve Councils Order, April 30, 1936 

6 The Scheduled Castes Order. Apnl 30, 1936 

7 The Provincial Elections (Corrupt Practices and Elections Pettuons) 

Order, July 3, 1936 

8 The Govertunent cf India (Commencement and Transitory Provi 

lions) Order, July 3, 1936 
g The Distnbution of Revenues Order, July 3, 1936 
to The India and Burma (Income Tax Relief) Order, September 6, 
1936 

1 1 The India Office Pensions Order, September 6, 1936 
/2 The Aden Colony Order, S^tember 26 1936 

13 The Provinaal Legislatures (Miscellaneous Provisions) Order, 

December 16, 1936 

14 The Audit and Accounts Order, December 18, 1936 

13 The Government of India (Omimencetnent and Transitory Provi 
sions) (No a) Order, December 18, 1936 

16 The Federal Court Order, December 18, 1936 

17 The Governors’ Allowances and Privileges Order, December i8, 

1936 

15 The Federal Legislature Amendment Order, December t8, 1936 

19 The Family Pension Funds Order, December r8, 1936 

20 The Defence Appointments Order, December 18, 1936 

21 The Burma Monetary Arrangements Order, March iB, 1937 

22 The High Court Judges Order, March 18, 1937 

23 The India and Burma (Transitory Provisions) Order, March 18, 

>937 

S'* Adaptation of Acts of Parliament Order, March 18, 1937 
*5 ^e Adaptation of Indan Laws Order, March 18, 1937 
26 The Government of Burma (Miscellaneous Financial Provisionsl 
Order, March j8, 1937 
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be, IS effectively ensured Tlie Constitution has an impress of 
finality It is at once ngid and incapable of growth from witliin ' 
‘Every future change must a>me from die United Kingdom 
^Jher in the shape of Parliamentary Statute or in tlie shape 
jf His Majesty s Order m Counal ' or by way of Uie approval 
af Parliament in the amendment of the Instrument of In 
itmctfons The conditions under whicli such amendments are 
possible and reasonable arc not laid down This aspect of tlic 
Constitution is inconsistent with the policy embodied in the Pre 
amble to the Act of 1919 whicIi lay-s down the progressive reali 
zation of Responsible Government m India as the constitutional 
goal of India There is no effective provision for such a progres 
sive realization The Instrument of Instructions played a con 
siderable role in adapting and developing the constitutional 
practice of Responsible Government in the Dominions As it 
contains the prerogative powers of the Crown, with the growth of 
the power of the Dominions, all the prerogativ e nghts of a consti 
tutional monarch were progressively exercised by the Dominion 
Govemon General and the Governors, acting under Instru 
^nents of Instructions, without any alteration in Uie framework 
of the Constitution by the British Parliament Thus there were 
seeds of growth in the Dontmion Constitutions whicli fructified m 
course of time In the case of India, this possibility is excluded, 
as the Instruments of Instructions and their amendment have 
to be approved by Parliament In spite of the emphasis laid 
by the Simon Commmion on the need for the elasticity of the 


• Lord Lolhisn laainiains that Whatever other objections to the 
new Constitution there ma> be, I think that It is clear that extreme 
np<ht> and lack of capacitj both b) conventions and revisions is not one 
^iMheia This view is also shared by Lord Samuel Having regard 
the scheme and me provis on* of the Act it is difScult for a lawyer to 
accept this view It is conceded that the BnUsh Parliament tan alter 
or overhaul the whole ConsUtuUon but this is not the result of growth 
from uitkin * 
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Constitution, the Constitution u almost of cast iron and is 
incapable of growth frcan within ‘ 

There has been for many year* 3 SJieriff in the three Prf- 
sidency towns of Madras, Calcutta and Bombay _ 

The Sheriff of In Bombay and Madras, the appointment is 
Cawctta made by the Governor under the original 
Letters Patent of the Supreme Courts at these places, dating from 
1823 and i8qo respectively In these Provinces, the office had for 
some time been purely honorary and honorific In Calcutta, 
however, the Sheriff, who was there appointed by the Governor- 


1 The first pnnciple which we would lay down u that the nev» Con- 
tUtution should as far as possible contain soithin itself pnavrsion for its 
own detelopment U should not Jay down too nfid and utji/orni a plan 
but should allow for natural growth and diversity Constitutional pro- 
greii should be the outcome of pracucal eapenence Where fresh lefp»- 
lation IS required. It should result fronj the needs of the times not from 
the aibicrery demand! of a fixed time-table The Cowtituf'on, while con- 
templating and conforming to an uh tnate objective, should not attempt 
to lay down the length or the number of stages of the jounie> In 
short, the Reforms of tgtg do not malic prevision for a steady evolution 
towards an ulcunate objective, and to this extent they appear to us to fail ^ 
to reproduce a feature wh eh h esseimaiiy charactensiic of the modfs '■ 
on which they were partly based As far as possible, therefore, the object 
which 18 to be aimed at 1$ a reformed constitution which Will not neees- 
tanly require revision at stipulated intervals, but which provides for oppor 
tumties for internal development ’ ffeport of the Indian Slaluterf Cam- 
munon, Vol 11 , Para 7 These suggestions have been entirely ignored 
The growth of the British Constilutioi, and the Dominion Constitutions 
has been dependent upon the functioning of the conventions of the Con 
fUtution, but those conventions, in so far as they are introduced, are 
embodied either in the Act or in the Instruments Hence there is no 
room for the automatic diweloproent of the Constitution Moreover, 
these observations were in relation lo the Uyuig down of the time table, 
but m the new ConsOtuCion, there is no time ubte, and as a matter of 
fact there appears to be no desimalioh [or the journey 

In his evidence before the Joint Committee Sir Samuel Hoare stated 
“In course of t me ofh'r Acts of Rarl ament will be ecessary, more to 
recognise a state of afTain that is In existence than to maVe actuallvT'^^ 
changes It M subimlted shas. bawag regaj^ to (he ,{atutor^ prg„s«5ft 
regards the relations of the Governor General and tJie Governors with 
their Mimsten, the possibility of the ^wth of a new state of affairs is 
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General m Council under the Charter establishing the Supreme 
Court, dated March 1774, was responsible for the execution of 
writs of the High Courts and for the service of process He 
^intained his own staff for this purpose, and, after charging 
service fees which were fixed by the High Court, he retained any 
surplus there was For some years there has been a considerable 
surplus and both the Bengal Government and the Government 
of India agreed that it was desirable in these circumstances that 
the autlionty appointing the Sheriff, fixing his remuneration, and 
if need be dismissing him, should be one which is not entirely 
dependent upon political influence and intngues With this 
object, provision is made in the Act that the Sheriff of Calcutta 
IS to be appointed annually by the Governor of Bengal from a 
panel of three persons to be nominated on tlic occasion of each 
vacancy by the High Court of Calcutta The Sheriff of Calcutta 
IS to hold office during the pleasure 0/ the Cosemor, and » 
entitled to such remuneration as the Governor may fix and no 
other^emuneration In exercising hu powers with respect to 
appointment and dismissal of Sheriffs, and widi respect to 
The determination of his remuneration, the Governor exercises 
h» individual judgment ’ 

„ The Governor General, the Governors and 

PHOTBCTION or ' 

GovtRxo* GE^^RAl, the Secretary of State enjoy immunity 
GoveaxoR or while m office from any prtxreedings in 

Secretary o» State t j . j 

Indian courts, and no process may issue 

from such courts against them, whether in a persona! capaaty 
or otherwise, and, except with the sanction of the King in 
Council, no proceedings can be brought m any Indian court 
against any person who has filled any of these offices in respect 
of any official acts or omissions These privileges are unusual, 
but they are extended on the ground that they are representa 
-res of the Crown This immunity does not restrict the nght 
of any person to bring against the FedcraUon, a Province, or 
*S 30s 
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the Secretary of State such proceedings as are allowed under 
the Ace This im/nunity also extends to Hw Majesty’s Repre- 
sentative for the exercise of the funcuons of the Crown in m 
relations wth Indian Slates’ 

ProMsion IS made for the removal of certain disqualifica> 
fions on the occasiwi of the fint elections of persons to the 
Legislatures No person is subject to any disqualification by 
reason only of the fact that he holds (a) an office of pro5t 
as a non-officia! member of the Executive Council of the 
Governor Genera) or a Governor, or as a minister in a Province, 
(6) an office which is not a whole lime office remunerated 
either by salary or by fees * 

Under the Act Hu Majesty m Council is enabled to remove 
difficulties during the transitional period It is provided that 
His Majesty may by Order in Council direct that the Act and 
any provisions of the Government of India Act still in force shall, 
during such limited period as mentioned m the Order, have 
effect subject to such adaptations and modifications as specified, 
and also make provisions that sufficient revenues are avai!able_ 
to all Governments to enable the business of those Oovemmenfi^' 
to be carried on and make all necessary provisions for removang 
any such difficulties * 

’ Thue olBciali are liabJe to proceedinfi bolh for pnvate deblj and 
(or ofGaal mudriseanoun m English Courts if they are liable under 
English law Mosi)-n v Fabngas (1774), i Comp i6t, Phillip* e E>-re 
0870) LR 62 B I S. 306 
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CHAPTER XXIV 
TRANSITIONAL PROVISIONS 

Provincial Autonomy and Federation are not introduced- 
simultaneously, hence there is a transitional penod between the 
inauguration o! Provincial Autonomy and the establishment of» 
the Federation The establishment of ftovincial Autonomy on 
Apnl r, 1937, necessitated consequennal changes m the powers, 
of both the Central Legislature and the Executive and the Act 
makes provisions for thu transitional penod 

During the transitional period the Central Legislature* 
exercises Ae functions of the Federal Legislature so far as Bntish 
India is concerned Executive power, such as the Federation 
will possess, vests m the Governor General m Council or, in 
matters under the Federauon placed m his discretion, in the 
Governor General in respect of Bnush India The Governor- 
' oeneral has special responsibilities as provided in the Federation 
As there u no element of responsibility in the Central Govern 
ment, no provision is made as regards the matters in which the 
Governor General has under the Federation to exercise his indivi 
dual judgment In all matters, the Governor General and the 
Governor Genera! in Council remain subject to the Secretary 
of State The rules requinng prior sanction to certain legisla 
tion, the provisions as to broadcasting, directions to, and prin 
ciples to be observed by, the Federal ^ilway Autlionty, and the 
services recruited by the SecreUry of State, are to have effect 
m regard to defence, ecclesiastical affairs, external affam and 
the tnbal areas as they hasc-effect in relation to matters in which 
Governor General is required by the Act to act in his dis- 
cretion * In all other matten, the Governor General m Council 
*S 313 
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and the GtA-emor General both as respects mattcn on w htch he 
IS reqiared to act in his discretion and as respects other matten, 
1$ under the general control of and has to comply svith such 
particular directions, if any as may be giren bj, the Secret^ 
of State but the ralidity of anything done by the Cosemor 
General in Council or the Governor General u not to be 
questioned on the ground that it was done otherwise than m 
accordance with the directions of the Secretary of Sute. No 
direction with respect to any grant or appropnation of any part 
of the rerenues of the Central Gostmment is to be giirn by the 
Secretary of State except wth the concmrence of a majonty 
of his advisers whose number n to be between eight and twelve.’ 

While thu part of the Act is m operation, no sterling loans 
shall be contracted by the Governor General m Council, but 
under the authority of Parliament a loan may be raised by the 
Secretarj of State with the concurrence of a majonty of ha 
advisers Such loans shall be free from Indian taxation and rank 
as Trust stocks and claims in respect of tliem may be brought 
against the Secretary of State but without imposing any liability 
on the Bnush Exchequer * The Indian Lefttlaturt is prohibited^ 
liniJt the bofTovnng power of the OoiTnior-Genera] in Counal * 
Provision IS also made for the continuance of the Coiemment 
of India Act relating to the Central Government and the Cen 
ttal Legislature This is necessary dunng the transitional period 
nil the Federation is established * It u provided that, estn before 
the Fedcrauon » established, the Federal Court, the Federal 
Public Se^v^ce Commission and the Federal Railway Audionty 
may be brought into existence, » perform in relation to Bntuh 
India the like functions as they are to perform under the Act 
in relation to tlie Federation when est^Iished The Federal 
Court IS already consUtuted, and it u funcUorung from October i, 

• 937 The Federal Public Service Commission waa constitiiv'^.. 


S 314 


'S. 313 


‘S S16 


'S 31} 



TRANSITIONAL PROVISIONS 357 

on April 1, 1937 ^ All nghts acquired by, or liabilities incurred 
by or on behalf of, the Governor General in Council or Govemor- 
'^neral between Apnl 1, 1937, and the establishment of tlie 
'"Federation are, after the establishment of the Federation, to be 
treated as rights and liabiliues of die Federation, and any legal 
proceedings pending at the establisliment of the Federation by or 
against the Governor General in Council or tlie Governor- 
General are, after the Federation, to be continued by or against 
the Federation The same rule applies to nghts and liabilities of 
the Secretary of State which have by the Act become nghts 
and habilities of the Governor General in Council * 

By an Order m Council called the Government of India 
Commencement and Transitory Provisions Order, made on July 
3, 1936, It was announced that the new Constitution would begin 
to function in the Provinces on April 1, 1937 This Order has 
also provided for all consequential and necessary changes for the 
working of the Central Government and the Centra! Legislature 
during the interval between the inauguration of Provincial 
-Jlaitonomy and the esublidiment of the Federauon By other 
Orders in Council al! the necessary changes have been introduced 
for gmng effect to the framitional provisions of the Act Pro- 
vincial Autonomy came info opcrauon on Apnl 1, 1937 


* S 318 


S 319 



CHAPTER XXV 


INDIA AND DOMINION STATUS 

The Act of J935 has no Preamble, but the policy of His 
Majesty’s Govemmenl towards India is contained in the Dedara 
tion of August 20, 1917, which 1$ embodied in the Preamble to 
the Act of 1919 In this Preamble, Parliament has set out 
finally and definitely the ultimate aim of British rule m India 
Subsequent statements of policy have added nothing to the sub 
stance of this Declaration According to this Preamble India 
u promised Responsible Government as an integral part of the 
British Empire Wnh a view to removing the doubts that had 
been raised as regards the exact meaning of the words used 
m the Preamble, Lord Irwin issued the following statement in 
1939 In view of the doubu which have been expressed bC^ 
in India and Great Britain regarding the interpretation to be 
placed on the intenuons of the British Government m enacting 
the Statute of 1919, I am authorized on behalf of His Majesty’s 
Government to state clearly that m their judgment it is implicit 
m the Decfaration of August 1917 that the natural issue of 
India’s constitutional progress as there contemplated is the attain 
ment of ‘Dominion Status’ ” Objections were taken by the 
Conservatives in England to the use of the term ‘ Dominion 
Status by the Governor General of India, and his statement 
«»as repudiated by them The Statute of IVestmmster of 1931 
crystallised the conception, incidents and implications of^ 
Dominion Status and gave effect to the existing convent^t.*;;^ 
relationship between the Dominions and the mother counttT** 
When the Preamble to the Act of 1919 was drafted, the con 
ception of Dominion Status vias not definite, but m substance 
3 ^ 
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Responsible Government in the Dominions and Dominion Status 
were understood to be interchangeable terms In 1935, Great 
Britain was neither prepared to grant nor to promise to grant 
Nonunion Status to India The Labour Members of Parlia- 
ment insisted on the inseruon of a Preamble to the Act of 1935 
embodying Dominion Status as the goal of India’s political 
destiny, but this demand was negatived The Act of 1919 
having been repealed, the question was raised as to whether 
the repeal of an Act also entails the repeal of the Preamble Some 
argued that the Preamble was repealed together with the Act 
others said that this was not necessarily the case As this con 
stitutional point was ticklish and not free from doubt, m the 
result, though the Act of 1919 is repealed, the Preamble is re 
tamed The Preamble is kept on the statute book with a vicu 
to disabusing the minds of Indians as regards their political 
destiny within the Empire Refusing to insert a Preamble to the 
Act of 1933 specifying Dominion Status as India’s political goal, 
Parliament retained the Preamble to the Act of 1919 This step 
.IS interpreted as promising Dominion Status to India when she 
attains the condiuon of the other Dominions ‘ Dominion Status 
is not held out in set terms as the political destiny of India, but 
by implicauon and inference it 1$ Mievcd that the natural issue 
of India’s constitutional progress is the attainment of Dominion. 
Status Again, Indians are assured that India’s ultimate political 
obiective is .... 
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complete independen' 


t the ultimate constitutional statu? 

* L\ ** ^ PW«nWe of a statute has been said 

AJ be a g<»d mean, to find out it. meaiun. and, as it were, a key to the 

«lne!,fn nT™ "“t" oean.og nor i.gn.ficnce It. legal 

ft „ s feelaranon of Augntt oo, toT, 

ubmitted that its tettntion has no legal value or significance ^ 
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of Indi a IS not dep endent _>o jiuch what statm the Bntish 
Parliament will confer upon or concede tocher, as on what status 
die herself is 'able to assert and achieve by,ner political conr_ 
tciousness, unity, and strength, a realist looks upon this discus-*- 
Sion as only academic But to a student""of constitutional Jaw 
Its s^ificancc can hardly be exaggerated 

The Preamble has neither executise nor operative effect It 
IS not law That u why il is a Preamble and not an enacting 
part of the Act But the Preamble has been retained because 
Parliament did not intend by the enactment of 1935 to deviate in 
any way from the statement of intention contained in the 
Preamble to the Act of 1919 The Preamble remains It is 
not suspended m space It remains as it was, a statement of 
the intention of Parliament, and it remains as it was, without 
enacting force, because that is never the function of a Preamble 

Tlie question was raised as to whether India’s future a only 
HespoRsible Government as an integral part of the British Empire 
or Donunion Statui, but it wai not definitely anstvered How> 
ever, it is maintained that il is possible for India to jnove^ 
forward to full Responsible Government, which may be similar 
to Dominion Status ‘ 

Having regard to the ngidity of the Constitution and also to 
the statutory nature of the Instrument of Instructions, it u diffi- 
cult to visualize how India could move steadily forward to full 
Responsible Government without Parliamentary legislation 

1 It IS quite clear that 00 Bill can confer Donunion Status No 
Parliamentary BiU would tiave power to do that in the sense of perfona- 
>ng a unilateral or arbitrary act, because India has to overcome her 
own obstacles and it ts at once our pnvdege and opportunity to help her 
to do so, and we ate pledged to give her all help in thsz direcnon 1 
was a little surpnsed to hear the NoUe Marquess state that he rather 
questioned whether there were any pledges as between us and India, but I 
would assert that this fill! and the Instniznent of Instructions tahc^ 
together undoubtedly eiublisb conditions under which it is possible for 
India to move steadily fonvaid 10 that full Responsible Government that 
we have procured to her, and of whicli the natural issue has been decUrti 
to be Dominion Status —Viscount Hahfax (Parliamentary Dibattt) 



INDIA AND DOMINION STATUS 361 

As tlie Preamble to the Act of 1919 « retained on tlie statute- 
book, It IS desirable to set it out 

^ WHEREAS It IS the declared pohcy of Parliament to pro- 
"’Xlde for the increasing association of Indians in every branch of 
Indian administration, and for the gradual development of self- 
go\-emmg institutions v.nth a view to the progressive realuation 
of Responsible Gosemment m British India, as an integral part 
of tlie Empire 

‘AND ^VHEREAS the progress in giving effect to this policy 
can onl) be achieved by successive stages, and it is expedient that 
substantial steps in this direction should now be taken 

"AND WHEREAS the tune and manner of each adsance can 
be deferrmned only by Parliament upon nhom responsibility lies 
for the welfare and ads'ancement of the Indian peoples 

‘ AND WHEREAS the action of Paihament in such matter 
must be guided by the co-operation received from those on whom 
new opportumties of service will be conferred and by the extent 
to which It IS found that confidence can be repo^ in their 
sense of responsibility 

“AND WHEREAS concunrenily with the gradual develop- 
'•ftient of self governing institutions m the Provinces of India, it 
IS expedient to give to tho«e Provinces in Provincial matters the 
largest measure of independence of the Got emment of India 
which 15 compatible with the due discharge by the latter of itr 
own responsibihties ” 


I Dominion Status 

As India’s constitutional goal a Dominion Status, it is neces- 
sary to state clearly the imphcanom of that term 

Dominion Status is the status enjoyed by the Dominions of 
Canada, Austraba, New Zealand, South Africa, the Insh Free 
S‘^e and Newfoundland They are now free and autonomous 
commumties ^Vlth the United Kingdom, t hey are e qual m 
st attK ,_in^Q_way-subordmate one to_another in any aspett'of 
their domestic or external affam, and they_are united by com- 


362 THE NEW CONSTITUTION OF INDIA 


jnon allegiance to the Crown, and freely associated.a3_jnembcn 
of 'th{r 3 ntish Commonwealth of Nations Except for New 
foundland, theyarc independent members” of the League 
Nations, though thei r international status a not precisely define o' 
Dominion Status m its legal (incidents is crystaliisca in the 
Statute of Westminster, 1931 This Statute recognizes legally 
the new status acquired by the Dominions, and removes legis- 
lative fetten on the legislative competence of the Dominion 
Legislatures The preamble to the Statute affirms the free asso 
ciation of the members of the British Commonwealth of Nations 
united by common allegiance to the Crown, and records that it 
would be in accord with the established constitutional position 
that any alteration in the law touching the succession to the 
Throne or the Royal Style or Titles should hereafter require the 
assent as well of die Parliaments of all the Dominions as of the 
Parliament of the United Kingdom This js only the preamble to 
the Act, but it was given effect during the recent constitutional 
crisis which led to the abdication of King Edward VIII All 
the legislative fetten under the Colonial Laws Validity Act, 186- 
are removed and the safeguards for the Sutes and the Provinces 
of Australia and Canada as regards constitutional amendment 
provided m the Statute are to be preserved so long as the 
people of those countnes desire them The legal su premacy of 
the Imperial parliament has not been foTrnally abolis hed, 
remains to b e exercised siuGi their consent and a s* a matter of 
convenience 

In their external affairs, the pnnaple of their equality and 
autonomy is given full effect They arc competent to sign 
treaties with foreign countnes, acting for themselves The 
Crown has become divisible or multiple in relation to each ol 
them an d the Km g is a King of each Domimo n separar t! 
Thcmgh not recogriiz^~iir' Iaw, m "practi^ the !-'n^t'~‘pi 
fieutrahty and jseiression is hardly doubted In internal affair 
they have become sovereign The Dominion Legislatures an 
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, tow»^T^ognleg»Utu™.and«hato■trro«^■aUom arcII^^ 

are onI> for the sake of con«nKnce The nature of thw Icgu- 
lame power is clearly defined in two recent judgments by Lord 
•^Sankey, the Lord Chancellor' The King remains th e one 
«*fferti\-e and \ntal bnk of the Empire The__Ctovm is the formal 
expre ssion of unity. and~an^ nce_to_the_King js the common 
ti e, for all BnO«h s ubjects_of.the Empire For all practical pur 
poses under the Statute of Itestrrumter, and its judiaaJ inter 
pretauon dunng recent years the Doiiunions are both internally 
and extemafJy independent soswrtgn States aclnOMledgin^ their 
memberdup of the Bntish Commonwealth of Nauons on the 
grounds of expediency and mutual benefit The recent acuon 
of the Iriih Legislature in dropping the name of the Crown 
from the Irish Consutution for internal purpo<es and the abob 
tion of the pest of the Gosemor General which make Ireland 
a Repubbe for internal purpoves and a Dominion for external 
purposes is at once uutructnt and refreshing 
2 Indu's PosmoN i> THt BamsH Empire 


The position of India in relation to the other members of the 
Bftti-h Empire is not «ry satisfactory Restrictions are impo^ 

iMaore aad Othen e Attomes-CeBrra] for the Iroh Free State utd 
Othen igs^ A,C. 484 

British Coal Corporauoa r The Kang 1933 AC. 500 

“It u true that before the Statute, the Dominion Lesislature v»s sub- 
ject to the Imutauons imposed b> the Colonial I,aws \ alid(t> Act. 

But these limitations hai-e now been abnmted bs the Statute There 
now remain onl) such Imuuuoos at Sow from the Act itself, the opera 
boa of which as affecting the competence of Dominion lesislauon was 
sas-ed b> Section 7 of the Sohiie, » section which excludes from the 
competence of the Dominion and Pronnaal Parliaments an> power of 
“repeal, amendment or alteraaon“ of the Act. But it is well known that 
Secuon 7 w« inserted ar *e request of Canada and for reasons which 
^ familiar It u doubtless true that the pon-er of the Imperial Parlia 
to-piM on Its own imdahre ans legislation that it thoueht fit 
rarami m theors unimpaired mdeed, the Imperial 

Bntoh Cool CoriOTOor. r Thr K«,i. ,9,5 A.a 500 11 5,0 
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on the ^itlcmcnt of Indiam in the various parts of tlie Empire 
The self governing Dominions espemJJy, South Africaj* Australia, 
New Zealand and Canada, lia>e by legislation forbidden th"- - 
entry of Jndians into their terntones except for certain temporary 
purposes Indians now stand excluded I'rorn Uiese~Tjornmidris, 
and when weipeak o? Indian7in^ ic<«rDdmrmbns, i t is onl> with 
reference to those who^erc already settled when this excluding 
legislation \\as put in the various statute books The treatment 
meted out to Indians m Kenya and South Africa requncs no 
comment 

In the case of Colonics India has absolute control of cmigra 
tion and permits it only under fair conditions approved by the 
Government and the Central Legislature Such emigration is 
alloss-ed to Ceylon and Malaya but e\en in CeyJon the franchise 
t$ refused to Indians sate after five years’ residence and proof 
of intention to settle Even in Kenya ^nd Fiji, where Indians 
have been responsible for the development of the temtories, they 
are not recogiurcd on a footing 0/ electoral equality India » 
an integral part of the Bnush Empire, but the treatment given tor, 
her nationals by the other members of the Bnush Empire u any 
tiling but satisfactory tthile the citiaens of other Donunions 
enjoy all civic rights and amenities in India, Indians in those 
Dominions are excluded from the enjoyment of such rights and 
amenities The status of India m relation to the Doimmons 
cannot be improved unless her own status as a member of the 
British Empire is improved 

3 India and the Leaci e of Nations 

In the eyes of international law India has no legal status. 
India IS not a sovereign Stale, and, as such, her status is unknown 
to international law She is, however, an original member "■ 
the League of Nations, and a signatory to the Covenant of the* 
League In all International Conferences and m the proceedings 
of the League of Nations, India is represented by her own 
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representatives The Indian delegation always includes a 
representative of British India and one of Indians Stales, but it 
acts and can act only as a part of the Bntish delegation She 
pays annually a substantia! sum towattis the expenditure of the 
“league It is true that her membership of the League of Nations 
IS in practice of very little legal significance to her, as her 
representation, unlike tliat of the Dominions, is entirely through 
the Bntish delegation, and she has no voice of her own apart 
from the Bntish representation She does not enjoy all tlie nglits 
and privileges of an ordinary member of tlie League But having 
regard to Ae importance of the League, though not in law, at 
least in form, India has acquired an international status through 
the League ivhich may help her to acquire full legal status in 
future 
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“letters patent passed under the Great Seal of the 
Realiii coNsnruTiNo the office of Go\trnor General of 
India 

Dated 5th March 1937 

GEORGE THE SIXTH by the Grace of God of Great BnUin 
Ireland and of the British Dominions beyond the Seas King 
Defender of the Faith Emperor of India 

To all to whom these Presents shall come 

Greetinc 

WHEREAS by section 3 (i) of the Government of India 
Act, 1935 (hereinafter refer^ to as ‘the Act”), it is enacted 
that the Governor General of India is appointed by Us by a 
Commission under Our Sign Manual 

AND WHEREAS by the Act it is further enacted that the 
“ C^emor General has all such powers and duties as are 
conferred on hmi by or under the Act and such other powers 
belonging to Us, not being powers connected with the exercise 
of the functions of the Crown m its relations with Indian States 
as ^Ve may be pleased to assign to him 

AND WHEREAS IVe are minded to make permanent pros i 
sjon for the ofEce of Governor General of India 

NOW, THEREFORE, We do declare Our Will and Pleasure 
to be as follows — 

1 Vie do hereby constitute, order and declare that 
there shall be a Governor General of India 

2 And ^Ve do hereby authorise and empower our 
Governor General m Our name and on Our behalf to grant 
to any offender convicted m the exercise of its criminal 

Ofc' 
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jurisdiction by any Court of Justice within Our territories 
India a pardon either free or subject to such lawful con 
ditions as to hun may scent fit 

3 And We do hereby delegate to Our Governor - 
General authority and power to grant in Our name or-w* 
Our behalf Coinmissiom in Our Naval Forces Our Indian 
Land Forces and Our Indian Air Force 

4 After Part XIll of and the Ninth Schedule to the 
Act shall have ceased to have effect one of Our Principal 
Secretaries of State may grant to Our Governor General 
once during hi$ term of office leave of absence from India 
for uigenC reasons of public interest or of health or of 
private affairs Such leave of absence shall not exceed 
four months in duration unless Our Secretary of State shall 
see fit to extend the period so granted m which case he 
shall set forth die reasons for the extension in a minute to 
be signed by himself and laid before both Houses of 
Parliament 

5 And We do hereby require and command all Our 

officers civil and military and all other the inhabitants of 
Our temtories in India to be obedient aiding and assisting 
unto Our said Governor General >> 

6 And We do hereby reserve to Ourselves Our hem 
and successon full power and authority from time to time 
to revoke alter or amend these Our 1 etters Patent as to 
Us or them shall seem meet 

7 Our Governor General shall make public in Ind a 
these Our Letters Patent m such manner as to him may 
seem fit 

In witness wherrof We have caused these Our Letters to be 
made Patent Witness Ourself at Westminster the Fifth day 
of March in the Fint year of Our Reign 

By warrant under the Kino s sign manual 

Schuster^ 
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COMMISSION PASbLD UNDLR THE RobAL SlON MaNUAL AND 
Signet appointing The Most Honourable The Mar^juess 
OP LlNLrrHCo^v KT, GMSI GMIE, OBE, to be 
'^-^\'ERNOR General of Inih\ and Crown s Represent ati%e 

Dated 8th March 1937 


GEORGE THE SIXTH by tlic Grace ol God of Great Britain 
Ireland and of the British Dominions beyond the Seas King 
Defender of the Faith Emperor of India 
To Our Right Trusty and Right Well Bcloscd Cousin and 
Counsellor VICTOR ALEXANDER JOHN HOPE MAR 
QLESS OF LINLITHGOW Kn»«bt of the Most Anacnl and 
Most Noble Order of tlic Thistle Grand Master and First and 
Principal Knight of Our Most Exalted Order of ilie Star of 
India Grand Master and First and Principal Knight Grand 
Commander of Our Eminent Order of the fndnn Empire 
Officer of Our Most E\ccllcni Order of the Britisli Empire 

Greeting 


I We do by tills Our Commission under Our Sign Manual 
appoint jtJU the said Victor Alexander John Hope Marquess of 
Linlitligow to be during Our pleasure Our Governor General of 
India and Our Representatrve for the exercise of Our functioas 
m Our relations witli Indian States with all the powers rights 
pnvilegcs and advantages to the said offices belonging or apper 
taming 

II And ^\e do hereby declare that so long as you shall hold 
the said offices ^xm sliall wdiile in India bear in addition to the 
styles and titles of the said offices the style and title of ‘Our 
Viceroy ” 


III And We do hereby authorise empower and command 
to exercise and perform all and singular the powers and 
contained in certain Letters Patent under the Great 
Seal bearing date at ^Vestmmster the Fiftli day of March 7037 
^mg pjOTision for the offices of Governor General and of ^r 
Representatrve or in any other Letters Patent adding to atnentag 
®4 
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or substituted for the same according to such Orders and Instruc 
lions as Our Governor General and Our Representative for the 
tiJMC being have already received or as you may hereafter receive 
from Us or from one of Our Principal Secretaries of State 

IV And further We do hereby appoint that this Our present 
Commission shall supersede the Warrant under the Sign Manual 
of His former Majesty King Edwaid the Eighth bearing date the 
Tenth day of March 1936 appointing you the said Victor 
Alexander John Hope Marquess of Linlithgow to be Our 
Governor General of India 

V And We do hereby command all and singular Our officers 
and loving subjects in India and all others whom it may concern 
to take due notice hereof and to give their ready obedience 
accordingly 

GIVEN at Our Court at Buckingham Palace the Eighth 
day of March 1937 in the First year of Our Reign 
Bv Hfs Majesty’s CoMstAWO 

Zetland 

INSTRUCTIONS PASSED UNDER THE ROYAL SI^ 
MANUAL AND SIGNET TO THE GOVERNOR GENERAL 
OF lNt«A 

Dated 8tli March 1937 

GEORGE R 1 

INSTRUCTIONS to Our Governor General op India 

GIVEN at Our Court at Buckingham Palace the Eighth day of 
March 1937 in the First year of Our Reign 

WHEREAS by Letters Patent bearing date the Fifth day of 
March Nineteen hundred and thirty seven We have made 
permanent provision for the ofiice of Governor General of India 
AND WHEREAS by those Letters Patent and by the GovC-^ 
ment of India Act 1935 (hereinafter called the Act ) certain 
powers functions and authority for the government of India are 
declared to be vested in the Governor Genc'al 
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AND WHEREAS His late Majesty King George V did beforo 
the enactment of the Act issue certain Instructions under His 
Royal Sign Manual to Our said Governor General bearing date 
fifteenth day of March nineteen hundred and twenty one, 
"“"and did subsequently amend the same 

AND WHEREAS the impending aimmenccmcnt of Part III 
of the Act has rendered it necessary to revoke the said Instruc- 
tions 

AND WHEREAS witliout prejudice to tlie provision in the 
Act that our Governor General shall be under the general control 
of and comply with such particular directions, if any, as may 
from time to time be given by Our Secretary of State and to 
liie duty of Our Governor General to give cflfcct to any Instruc 
tions so received, We arc minded to make general provision 
regarding the manner m which during tlie operation of the pro- 
visions of Part XIII of the Act Our said Governor General shall 
execute all things which according to the Act and the said 
I etters Patent belong to his office and to the trust which wc liavc 
reposed m him 

NOIV, THEREFORE Uc do by these Our Instructions 
under Our Royal Sign Manual hereby revoke Uic aforesaid 
r^tructions and declare Our pleasure to be aa follows — 


A — I NTRODUCTORV 


I Under these Our Instructions, unless the context odierwise 
require, the term ‘Governor General” shall include every person 
for the time being acting as Gmernor General according to the 
provisions of the Act 


II Our Governor General shall, with all due solemnity, cause 
Our Commission under Our Royal Sign Manual appointing him 
to be read and published m the presence of the Chief Justice of 
India for the tune being or, in his absence other Judge of the 
F^cral Gourmand of so many of the members of the Executive 
'^embled^^ Governor General as may conveniently be 

JJvejnor Genml shall take oath of allei-.ance and 
the oath for fc dee eaecuhon of the office of Our G™emor- 
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■General of India and for the due and impartial administration 
of justice in the form hereto appended which oaths the said 
Chief Justice or m his absence any Judge of the Federal Court 
shall and is hereby required to tender and administer unto !4tm 
IV And we do authorise and require Our Governor General 
by himself or by any other person to be appointed by him in that 
behalf to administer to every person appointed hy Us or by the 
Governor General in Council to be a member of the Governor 
Genera! s Executive Council and to every person appointed b> 
him to be a Chief Commissioner the oaths of allegiance and of 
office and of secrecy hereto appended 

V And iVe do further direct that every person uho under 
these Instructions shall be required to take an oath may make 
an affirmation in place of an oath if he has an> objection to 
making an oath 

VI The provisions of the last four preceding paragraphs 
shall not apply to any person holding office at the date of the 
oommencement of Part III of the Act 

B— In itEOAiu) TO THE Executive Authority of 

THE Governor General in CouNcn. ^ 

VII It IS Our will and pleasure that Our Governor General 
shall use all endeavour consistent vnth the fulfilment of hi* 
responsibilities to Us and to Our Parhament for the welfare of 
Our Indian subjects that the admmutration of the matters 
committed to the charge of Our Governor General in Council 
may be conducted in harmony wjih the wishes of Our said sub 
jects as expressed by theu- representauves m the Indian Lcgisla 
ture so far as the same shall appear to him to be just and 
reasonable and shall so order the administration of his govern 
raent as to further the policy of the Act for its conversion into 
a Federation of all India 

t C — In regard to Relations between the Govtdtpn 

General in Council and the Provinces ^ 

Vni Whereas it is expedient for the common good of 
Bntish India that the authonty of Our Governor General m 
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Council and of llit Indian Legislature in those matters which 
are bj Ian assigned to them should prevail 

And whereas at the same tune it is the purpose of the Act 
tli^ ‘ti** Governments and Legislatures of the Provinces should 
be Trt ‘ m their own sphere to pursue their own policy 

And whereas m the interest of the harmonious co-opcration 
of the ses eral members of the body politic, the Act has empowered 
Our Gov ernor General to exercise, at his discretion, certain 
powers affecting Uic relations between his Government and the 
Provinces 

It IS Our will and pleasure that Our Governor General in 
the exercise of these powers should give unbiased consideration 
as well to tile views of the Governments of the Provinces as to 
those of his own Government whenever those views arc m conflict 
and' in particular, when it falls to him to exercise his power to 
issue orders to the Governor of a Province for the purpose of 
securing that the executive authority of the Governor General 
m Council is not impeded or prejudiced, or his power to deter- 
mine whether Provincial law or Central law shall regulate a 
matter in the sphere in which both Legislatures have power to 
make laws 

It IS Our desire that Our Governor General shall by all 
reasonable means encourage consultation with a view to common 
action between hu Government and the Provinces and between 
the Provinces themselves It is further Our will and pleasure 
that Our Governor General shall endeavour to secure the co 
operation of the Provincial Governments in the maintenance of 
such Central agencies and institutions for research as may serve 
to assist the conduct by Provincial Governments of their own 
affairs 

X In particular We require Our Governor General before 
giving his previous sanction to any legislative proposal which it is 
proposed to introduce in the Indian Legislature for the imposition 
or variation of taxes or duties by which the revenues of the 
pr^ naal Governments are or may be directly affected or for 
van^ g the meaning of the expression "agricultural income,” or 
‘ for alteration of the principles on which under the provisions of 
the Act moneys are or may be distributed to the Provinces, to 
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ascertain by the Tuethod ^^hlch appean to him best suited to the 
circumstances of each case the \iews of those Gos-emments upon 
the proposal 

\I Before granting his piexious sanction to the introdCc 
tion into the Indian Legislature of an> Bill or amendment wherem 
It IS proposed to autlionse the Go\‘emor General in Counal to 
gis-e directions to a Pitwnce as to the carrying into execution in 
that Prosnnee of any Act of the Indian Legislature relating to a 
matter specified in Part II of tlic Concurrent Legislature List 
appended to the Act, it B Our mil and pleasure that Our Goirr 
nor General shall talc care to see tliat the GosTmments of the 
Provinces which would be affected by any such measure have 
been duly consulted upon the proposal and upon any other 
proposals which may be contained in any such measure which 
involve the imposiuon of expenditure upon the revTnues of the 
Provinces 

\II In considering whedicr he ^all pve his assent to any 
Provincial law relating to a matter enumerated in the Con 
current Legislative Li<t whidi has been reserved for his con 
sideration on the ground that it eonuins provisions repugnant 
to the provisions of an Act of the Indian Legislature Our Govqj 
nor General while giving full consideration to the proposals oi 
the Provincial Legislature shall have due regard to the impor 
tance of preserving substantially unimpaired the uniformity of 
law which the Indian Codes have hitherto embodied 


D — Matters AFrccrivo tiie Legisuvture 

\IIJ ^tithout pre;udjce to the generality of hw powers as 
to reservation of Bills Our GovTmor General shall not assent in 
Our name to but sliall reserve for the signification of Our 
pleasure anv B 11 of any of the classes herein specified that is to 
av — -t, ^ 

o) any Bill the provisions of which would repeal or bf^ 
repugnant to the provisions of any Act of Parhamcr 
extending to Bnt^ India, 
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(6) any Bill which m his opinion would if it became Jaw, 
so derogate from the powers of the High Court of 
any Province as to endanger the position which those 
- j Courts are by the Act designed to fill , 

\t) any Bill regarding which he feels doubt whether it does, 
or does not, offend against the purposes of Chapter III, 
Part V, or section 299 of the Act , 

(d) any Bill passed by a Provincial Legislature and reserved 
for his consideration ivbich would alter the character 
of the Permanent Settlement 

XIV It IS further Our vnll and pleasure that in pursuance 
of the Agreement made between Us and His Exalted Highness 
the Nizam of Hyderabad as contemplated in Part III of the 
Act, Our Governor General m declaring his assent in Our name 
to any BUI of tlie Legislature of the Central Provinces and Berar 
which has been reserved for bis consideration, shall declare that 
his assent to the BUI m its application to Berar has been given 
by virtue of the Agreement between Us and His Exalted High 
ness the Nizam 


‘ E — General 

XV And generally Our Governor General shall do all that 
in him lies to maintain standards of good administration , to 
promote all measures making for moral, social and economic 
welfare and tending to fit all classes of tlie population to take 
their due share in public life , and to secure amongst all classes 
and creeds co operation, goodwill and mutual respect for re- 
ligious beliefs and sentiments, and he shall further have regard 
to this Instruction in the exercise of the powers by law con- 
ferred upon him in relation to matters whether of legislation or 
of executive government 

XVI And finally it is Our will and pleasure that Our Cover 
i^r General should so exercise the trust reposed in him that the 
iJitnership between India and tlic United Kingdom within 
-t/ur Empire may be furthered, to the end that India may attain 
Its due place among Our Dominions 
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XVn And We do hereby charge Our Governor General to 
communicate these Our Instructions to the Members of h» 
Executive Council and to publish the same in such manner as 
he may think fit 4r 


Apppevdix 

Form of Oath of AUegtance 

I, , do swear that I voll be faithful and bear 

true allegiance to His Afajesty, King George the Sixth, Emperor 
of India, His Heirs and Successors, accordme to Law 
So help me God 

Form of Oath of OQtce 

I, , do swear that I will well and truly serve Our 

Sovereign, King George the Sixth, Emperor of India, in the 
Office of and that I will do nght to all 

manner of people after the laws and usages of India, without 
fear or favour affection or ill wdl * 

So help me God 


Form of Oath of Srereey for Executive Counctllort 

L , do swear that I will not directly or indirectly 

communicate or reveal to any person or persons any matter 
which shall be brought under my consideration, or shall become 
known to me as a member of the Governor General’s Executive 
Council, except as may be required for the due discharge of my 
duties as such member, or as may be specially permitted by the 
Governor-General 


So help me God 
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Draft Instrument of Instructions to be issued to 
THE GoATRNOR GeNERAI. OF INDIA (UNDER 
Federation) 

INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNOR GENERAL 

\\HEREAS Letters Patent beanng even date ^^e have 
made effectual and permanent provision for the Office of 
Go\ emor General of India 

AND WHEREAS b> those Letters Patent and by the Act 
of Parhament passed on (snd August 1935] and cnutled the 
Government of India Act, 1935 (hereinafter called the said 
Act”), certain povsers, functions and authority for the govern 
ment of India and of Our Federation of India are declared to 
^ vested in the Governor General as Our Representative 

AND WHEREAS, widiout prejudice to the provuion m the 
said Act that m certain regards therein specified the Governor- 
General shall act according to instructions received from time 
to time from Our Secretary of State, and to the duty of Our 
Governor General to give effect to any instructions so received, 
■We are mmded to make general provision regarding the manner 
in which Our said Governor GOTeral shall execute all thmgs 
whicli, according to the said Act and said Letters Patent, belong 
to his Office and to the trust which have reposed in him 
AND WHEREAS by the said Act it is provnded that the 
draft of anj such Instructions to be issued to Our Governor- 
General shall be laid by Our Secretary of State before both 
Houses of Parliament 

y AND ^VHEREAS both Houses of Parliament, having con- 
^''dered the draft laid before them accordingly, have presented to 
Us an Address praymg that InstnicUons may be issued to Our 
Governor General in the form whidi hereinafter follows 
JW 
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NO^V, THEREFORE, We do by these Our Instructions 
iinder Our Sign Manual arid Signet declare Our pleasure to be as 
follows — 

- 4 ' 


A — IirmooucTORY 

I Under these Our Instructions, unless the context other 
wise require, the term Governor General ’ shall include every 
person for the time being administering the Office of Governor 
General according to the provisions of Our Letters Patent con 
stitutmg the said Office 

II Our Governor General for the time being shall, with all 
due solemnity cause Our Commission under Our Sign Manual, 
appointing him to be read and published m the presence of the 
Chief Justice of India for the time being, or m hi$ absence, other 
Judge of the Federal Court 

III Our said Governor Genera) shall take the oath of 
allegiance and the oath (or the due execution of the Office of 
cur Governor Genera) of India, and for the due and uspartial 
administration of justice, m the form hereto appended, which 
oaths the Chief Justice of India for the tune being, or in his^ 
absence any Judge of the Federal Court, shall, and is hereby 
required to tender and administer unto him 

IV And We do autbonse and require Our Governor 
General, by himself or by any other penon to be authorised by 
him in that behalf, to administer to every person appointed by 
him to hold office as a member of the Council of Ministers the 
oaths of office and of secrecy hereto appended 

V And We do further direct that every person who under 
these Instructions shall be required to take an oath may make 
an affirmation in place of an oath if he has any objection to 
making an oath 

VI And whereas great prejudice may happen to Our service 
and to the secunty of India by the absence of Our GovemoA 
General he shall not quit India during his tenn of office with- 
out having first obtained leave from Us under Our Sign Manual 
or through one of Our Principal Secretaries of State 
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B — In Regard to the Executt\x Authority of 
THE Federation 

VII Our Governor General shall do all Uiat in him lies to 
'whainUin standards of good administration , to encourage religious 

toleration, co-operation and goodwill among all classes and 
creeds , and to promote all measures making for moral, social and 
economic welfare 

VIII In making appointments to his Council of Ministers 
Our Governor General sliall use his licst endeavours to select his 
Ministers in the following manner, tliat is to say, in consultation 
with the person who in his judgment, is most likely to command 
a stable majority in the Legislature to appoint those persons 
(including so far as prartirable representatives of the Federated 
States and members of important minority communities) who 
will best he in a position collectively to command the confidence 
of the Legislature But in so acting, lie shall bear constantly 
in mind the need for fostering i sense of joint responsibility 
among his Minntcrs 

IX In all matters within the scope of the executive authority 
of the Federation, save m respect of those functions which he is 
required by die said Act to exercise in his discretion, our 
Governor General shall m the exercise of the jmwers conferred 
upon him be guided by the advice of his Ministers, unless m 
his opinion so to be guided would be inconsistent with tin fidfil- 
ment of any of the special rcsfionsiluhties which are by llie »iid 
Act committed to him, or with the proper discharge of my of 
the functions which he is olherwisr hy the said Art rrijiiirfd to 
exercise on his individual judgment, in any of which raiet mr 
Governor-General sliall, notwithstanding his Ministers’ idvice, 
act in exercise of the fmwrrs by the s-ud Art conferred uficm him 
in such manner as to his individual judgment terms refjimii/ for 
the due discharge of the rcsjionsilnlmet ,an<l fur\r\tr>m afore- 
said Rut he shall he studious so to exerri e his f^»wers as not 
to enable his Ministers to rely iifion his spernl re*f»r,n'ihilitie» 
/h order to relieve ifiemsefves of resfir»nsil,ilifie» v/hlrh are 
properly their own 

X It IS Our will and ple,i ure ih «r Ir, the di 'lurge of 
special responsibility for safeguarding the and 
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credit of the Federation Our Governor General shall in part* 
cular make it his duty to see that a budgetary or borrowing 
policy IS not pursued which would in his judgment seriously 
prejudice the credit of India in the money markets of the worlti# 
or affect the capacity of the Federation duly to discharge its 
financial obligations 

\I Our Governor General shall interpret h« special res 
ponsibility for the safeguarding of tlie legitimate interests of 
minorities as requiring him to secure in general that those racial 
or religious communities for the members of which special re 
presentation is accorded in the Federal Legislature, and those 
classes who whether on account of die smallness of their num 
her or their lack of educational or material advantages or from 
any other cause cannot as >et fully rely for their welfare on 
joint political action m the Federal Legislature shall not suffer, 
or have reasonable cause to fear neglect or oppression But 
he shall not regard as entitled to his protection any body of 
persons by reason only that they sliare a view on a particular 
question which has not found favour with the majority 

Further Our Governor General shall interpret the said 
special responsibility as requiring him to secure a due proper 
tion of appointments in Our Services to die several communities, ^ 
and he shall be guided m this regard by the accepted policy pre 
vaihng before the issue of these Our Instructions unless he is 
fully satisfied that modification of that policy is essential m the 
interests of the communities affected or of the welfare of the 
public 

XII In the discharge ot his special responsibility for the 
securing to members of the public services of any rights provided 
for them by or under the said Act and the safeguarding of their 
legitimate interests Our Governor General shall be careful to 
safeguard the members of Our Services not only m any rights 
provided for them by or under the said Act or any otlier law 
for the time being m force but also against any action which 
in hts judgment would be incquitoble 

XIII The special responsibility of Our Governor Genera! 
for secunng in the sphere of executive action any of the purposes 
which the provisions of Chapter III of Part V [which deals with 
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discnnunatjon] of the said Act are designed to secure m relation 
to legislation shall be construed by him as requiring him to 
differ from his Ministers if m his individual judgment their 
fiOdvice would have effects of the kind which it is the purpose of 
the said Chapter to prevertt even though the advice so tendered 
to him is not m conflict with any specific provision of the said 

Act 

XIV In the discharge of his special responsibility for the 
prevention of measures which would subject goods of United 
Kingdom origin imported into India to discriminatory or penal 
treatment Our Governor General shall avoid action which would 
affect the competence of his Government and of the Federal 
Legislature to develop ,thcir own fiscal and economic policy, or 
would restrict their freedom to negotiate trade agreements 
whether with the United Kingdom or with other countries for 
the securing of mutual tariff concessions , and he should intervene 
in tariff policy or in the negotiation of tariff agreements only if 
in his opinion, the main intention of the policy contemplated is 
by trade restnciions to injure the interests of the United King 
dom rather than to further the economic interests of India And 
we require and charge him to regard the discriminatory or penal 
treatment covered by this special responsibility as including both 
direct discnmination (whether by means of dilTcrcntial tariff rates 
or by means of differential restrictions on imports) and indirect 
discrimination by means of differential treatment of various types 
•of products and Our Governor General’s special responsibility 
extends to preventing the imposition of prohibitory tanffs or 
restrictions if he is satisfied that such measures are proposed with 
the aforesaid intention It also extends, subject to the aforesaid 
intention to measuies which though not discnminatory or penal 
in form, would be so in fact 

At the same time in interpreting the special responsibility to 
which this paragraph relates Our Governor General shall bear 
always in mind the partnership between India and the United 
Kingdom within Our Empire which has so long subsisted and the 
mutual obligations which arise therefrom 

XV Our Governor General shall construe his special respon 
s.bility for the protection of the rights of any Indian State as 
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Teqvinng him to see that no acbon shall be taken by his Ministers, 
and no Bill of the Federal Legislature shall become law, which 
would impenl the economic hfe of ary State, or affect prejudi- 
cially any nght of any State heretofore or hereafter recogmsed,Jf - 
whether derived from treaty, grant, ustge, sufference or otherwise, 
not being a right appertaining to a matter in respect to which, 
in virtue of the Ruler’s Instrument of Accession, the Federal 
Legislature may make laws for his State and hts subjects 

AV7 In the franttagof rales (orthe regulation ol the business 
of the Federal Government Our Governor General shall ensure 
that amongst other provisions for the effective discharge of that 
business doe provision is made that the Minister in charge of 
the Finance Department shall be consulted upon any proposal by 
any other Minister svhich affects the finances of the Federation 
and further that no reappropnation within a Grant shall be made 
by any Minister otherwise than after consultation with the 
Finance Minuter, and that in any case in which the Finance 
Minister does not concur in any such proposal the matter shall be 
brought for decision before the Council of Mimsters 

XVII Although It ts provided in the said Act that the Cover 
nor General shall exercise his functions in part m his discretion _ 
and in part with the aid and advice of Ministers, nevertheless it-^ 
is Our will and pleasure that Our Governor General shall 
encourage the practice of joint consultation between himself, hw 
Counsellors and hu Mirusten And seeing that the Defence of 
India must to an increasing extent be the concern of the Indian 
people it is Our will m especial that Our Governor General should 
have regard to this instruction m his administration of the Depart 
ment of Defence and notably that he shall bear in mind the 
desirability of ascertaining Uie viesws of his Ministers when he 
shall ha.e occasion to consider matters relating to the general 
polity of ^ppcttDljjjg 3nd}m ofHcen to Our Indian Focees, or the 
emp'oyment of Our Indian Forces on service outside India 

XVIII Further it is Our wJl and pleasure that, in the ad- 
mmistration of the Department of Defence, Our Govemo.-;^ 

* pie procedure for tht detemination of the nght m cue of a 
r**” Crown** npnueoUlive for the conduct of relations 
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General shall obtam the views of Our Commander m*Chief on 
any matter which will aflfect the discharge of the latter’s duties, 
and shall transmit his opinion on such matters to Our Secretary 
" f Stale whenever the Commander in Chief may so request on 
any occasion when Our Governor General communicates with 
Our Secretary of State upon them 

XIX, And We desire that althou^ the financial control of 
Defence administration must be exercised by the Governor 
General at hii discretion nevertheless the Federal Department of 
Finance shall be kept m close touch with this Control by sudi 
arrangement as may prove feasible and that the Federal Ministry 
and in particular the Finance Minister shall he brought into 
consultation before estimates of proposed expenditure for the ser 
vice of Defence are settled and laid before the Federal Legislature 


C — In regard to Relations between the 
/VoOMmrv fltosmvsrs avo Fcocxatto Statzs 


XX Whereas it is expedient for the common good of Pro 
Vinces and Federated States alike that the atithonty of the 
'Federal Government and Legislature in those matters which are 
by law assigned to them should prevail 

And whereas at the same time it is the purpose of the said 
Act that on the one hand the Governments and Legislatures of 
the Provinces should be free m their own sphere to pursue their 
own policies and on the other hand that the sovereignty of the 
Federated States should remain unaffected save m so far as the 
Rulers thereof have otherwise agreed by their Instruments of 
Accession 

And whereas in the interest of the harmonioijj co-operation 
of the several members of the body politic thc; said Act has 
empowered Our Governor General to exercise at his discretion 
certain powers affecting the relations between the Federation and 
'Vovinces and Stales 


It » Our will and pleasure that Our Goverrior General m 
the exercise of these powm, should give unbiased consideration 
as well to the views of the Governments of Provinces and 
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Federated States as to those of his own Mmisters, whenever those 
views are in conflict and, in particular, when it falls to him to 
exercise his power to issue orders to the Governor of a Province 
or direcUons to the Ruler of a Federated State, for the purpi^ 
of securing that the executive authority of the Federation is not 
impeded or prejudiced or his power to determine whether pro- 
vincial law or federal law diall regulate a matter in tfie sphere in 
which both Legislatures have power to make laws 

XXI It IS Our desire that Our Governor General siiall by 
all reasonable means encourage consultation with a view to 
common action between the Federation Prminccs and 
Federated States It is further Our will and pleasure that Our 
Governor General shall endeavour to secure the co operation 
of the Governments of Provinces and Federated States m the 
maintenance of such federal agencies and institutions for research 
as may ser.e to assist the conduct by Provincial Governments 
and Federated States of their own affairs 

XXn In particular We require Our Gov ernor General to 
ascertain by the method which appears to him best suited to 
Che cifcumsegnces af each case the view-s of Prownces and of 
Federated States upon any l^islative proposals tvhich it is pro-, 
posed to introduce in the Federal Legislature for the imposition 
of taxes in vvhich Provinces or Federated States are interested 

XXIII Before granting his previous sanction to the intro 
duction of a Bill into the Federal Legislature imposing a Federal 
surcharge On taxes on income Our Governor General vhall 
satisfy himself that the results of all practicable economies and 
of all practicable measures for increasing the yield accruing to 
the Federation from other sources of taxation within the powers 
of the Federal Legislature would be inadequate to balance 
Federal receipts and expenditure on revenue account and 
among the aforesaid measures shall be included the exercise of 
any powers vested in him in relation to the amount of the sum 
retained by the Federation out of moneys assigned to the Pro- 
vinces from taxes on income 

XXIV Our Governor General in determining whether the 
Federation would or would not be justified in refusing to 

a Joan to a Province or to give a guarantee m respect of a loaa 



APPENDIX A 


385 


to be raised by a Province, or m imposing any conditions in 
relation to such a loan or guarantee, shall be guided by the 
general policy of the Federation for the time being as to the 
-.extent to which it is desirable that borrowings on behalf of the 
•■riminces should be undertaken by the Federation, but sucJi 
general policy •'hall not m any event be deemed to prevail 
against the grant by the Federation of a loan to a Province or a 
guarantee m respect of a loan to be raised by that Province, if 
m the opinion of Our Governor General a temporary financial 
emergency of a grave character has arisen in a Province, in 
which refusal by the Federation of sucii a grant or guarantee 
would leave the Province vvitli no satisfactory means of meeting 
such temporary emergency 

\XV Before granting his previous sanction to the introduc- 
lon into the Federal Legislature of any Bill or amendment 
s herein it is proposed to authorise Uie Federal Government to 
;ive directions to a Province as to the carrying into c'cecution 
n that Province of an-^ Act of the Federal Legislature relating 
:o a matter specified m Part II of the Concurrent Legislative 
List appended to the said Act it is Our will and pleasure that 
Dur Governor General should take care to see that the Govern 
23 nts of the Provinces which would be affected by any sucli 
neasure have been duly consulted upon die proposal, and upon 
my other proposals which may be contained in any such measure 
^or the imposition of expenditure upon Ac revenues of the Pro 
.inccs * ' 

XXVI In considering wheAer he shall give his assent to any 
Provincial law relating to a matter enumerated in Ac Concurrent 
Legislative List, which has been reserved for fiis consideration 
in the ground Aat it contains provisions repugnant to Ac provi 
ions of a Federal Jaw, Our Governor General, while giving full 
Consideration to the proposals of Ac Provincial Legislature, shall 
ave due regard to Ae importance of preserving substantially 
the broad principles of Aose Codes of law through which uni- 
of legislation has hiAerto been secured 
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D — Matters affecting the Leccslaturf 

\XVII Our Governor General sl»aH not asvent m Our name 
to, but shall reserve lor fbe signification of Our pleasure, 

Bill of any of the classes herein specified, that is to say — 

(fl) anv Bill the ptovniom ot whidi would repeal or be 
repugnant to the provision* of any Act of Parliament 
extending to Bntisli India, 

|b) any Bill which in his opinion would, if it became law, 
so derogate from the powers of the High Court of any 
Province as to endanger the position which these 
Courts are by the said Act designed to fill , 

(f) any Bill passed by a Provincial Legislature and reserved 
for his consideration whidi vvould alter the character 
of the Pemianent Settlement, 

(d) any Bill regarding which he feels doubt wheUicr it doe* 
or docs not offend against the purposes of Chapter 
III, Part V of the said Act {which deals with discti 
minationj 

jin the House of Lords on i8Ui July 1535 the Marquess of 
Zetland (without wishing to bind himself to the actual word^ 
said tiiat at the end of paragraph XXVII he would propose to 
insert some sucli word* a* these — 

In considering whether or not he shall assent in Our name 
to any Bill other than a Bill of any of the classes enumerated in 
the foregoing sub paragraphs Our Governor General [and in llic 
case of a Province Our Governor] shall without prejudice to liis 
power to withhold h« assent upon any ground whatsoever have 
'pccial regard to the effect of the BiU upon any of liis special 
rfsponsihilitics ”] 

\XVIII It H further Our will and pleasure that if an 
Agreement is made with His Exalted Highness tlie Nizam of 
Hyderabad as contemplated in Part III of the said Act Wie 
establishment of Provincial Autonomy], Our Governor Gcncrl 
in notifying lus assent in Our name to any Act of the Lcgish 
ture of the Central Provinces and Berar which has been resen-eii | 
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for his consideration, shall declare that his assent to the Act m 
Its application to Berar has been gnen on Our behalf and m 
virtue of the provisions of Part III of the said Act jn pursuance 
''f_^he Agreement between Us and His Exalted Highness the 
■•TfSam 

XXIX It IS Our will tliat the power vested by the said 
Act in Our Governor General to stay proceedings upon a Bill, 
clause or amendment in the Federal Legislature ir\ the discharge 
of his special responsibility for the prevention of grave menace to 
peace and tranquillity shall not be exercised unless, m hts judg 
ment, the public discussion of the Bill, clause cir amendment 
would itself endanger peace and tranquillity 

XXX It IS Our will and pleasure that, in cfioosing repre- 
sentatives of British India for the seats in the Council of State 
which are to be filled by Our Governor General by nominations 
made in his discretion, he shall, so far as may be, redress m 
equalities of representation which may have resulted from elec 
fion shsK m pirtrccriUr, hesr m mrmf tffe necessity oC 
securing representation for the Scheduled Castes and women, 
and in any nominations made for the purpose of redressing in 
equalities m relation to minority communities (not being com 
intimties to whom seats are specifically allotted tr\ die Table in 
the First Part of the First Schedule to the said Act) he shall, 
so far as may seem to him just, be guided by the proportion of 
seats allotted to such minority communities among the British 
India representatives of the Federal Assembly 


E — Geneuvl 

XXXI And finalJj, it is Our will md pleasure that Our 
Gov emor General should so exercise tlic trust which we have 
reposed in him that the parfnerdnp between India and tlic United 
Kingdom within Our Empire may be furthered, tij the end that 
In^ may attain its due place among Our Dominions 
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LETTERS PM ENT i »»S£d unpe* the Great Seal of 
RfaLM CONsTITI Ttsc THE OFPITE OF Go< ERNOR OF BOM8AV 

[Reprinlfd b} lurnusiion of the Controlltr of H M Stationery 
Office ) 

Dated 5tli March 1037 

GEORGE THt Sl\TH the Grace of God of Great Britain 
Ireland and of the British DommioiK beyond the Seas King 
Defender of the Faith Emperor of India 

To all to sshoji) these rrc»enti dial) come 

Greeting 

^^HEREAS h\ '.tetions 46 and 48 of tlic GoMjrnment of 
India Act, 1935 it u enacted that the Gosemor of Bombay is 
appointed by Us by a Commission under Our Sign Manual 
AND WHEREAS pro\i<ion is made in *cctJon 304 of the 
said Act for the appointment In Us of persons to act as the. 
Gosernor of n Province during the absence of the Governor 
from India 

AND WHEREAS wc arc minded to make provision for the 
office of Our Governor of Bombay 

NOW, THEREFORE Uc do declare Our Wifl and! Pleasure 
to be as follows — 

1 y\e do hereby constitute, order and declare that there 
<hal) he a Guvxrnor of Bombay 

2 One of Our Principal Secretaries of State may grant to 
Our Governor of Bombay once during his terra of office 
leave of absence from India for urgent reasons of health or 
private affairs Such leave of absence shall not exceed four 

^ months m duration unless Our Secretary of Stale shalUseC- 
fit to extend the penod so granted, in which case he sftS- 
set forth the reasons for the extension m a minute to be signtd 
b\ himself and laid before both Houses of Parliament 

3«S 
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3 And ^Ve do hereby require and command all Our 
officers, cull and military, and all other the inhabitants of 

^Bombay to be aiding and assisting unto Our said Governor 

4 And ^V’e do hereby reserve to Ourselves, Our heirs and 
successors, full power and authority from time to time to 
re\ohe, alter or amend these Our Letters Patent as to Us 
or them shall seem meet 

In sMtness whereof W’e have caused these Our Letters to be 
made Patent ^Vitness Ounelf at U’estrmnster the Fifth day of 
March in the First year of Our Reign 

Bs WARRAJtT UNDER THE KiNc’S SION MANUAL 

Schuster 


INSTRUCTIONS PASSED UNDER THE ROYAL SIGN 
MANUAL AND SIGNET TO THE GOVERNOR OF 
BOMBA^ 


Dated 8th March 1957 


GEORGE R I 


INSTRUCTIONS to Olr Governor for the time being of 
BOMBAy 


GIVEN at Our Cejurt at Buckingham Palace the Eighth day of 
March 1937 m the First year of Our Reign 

WHEREAS by Letters Patent beanng date the Fifth day of 
March Nineteen hundred and thirty sestn IVe has-e made 
permanent prosisiQn for the Office of Governor of Bombay 
AND whereas by those Letters Patent and by the Act 
of Parhament passed on the second day of August, Nineteen 
hundred and thirty.fi\e and entitled the Gosernment of India 
Act, 1935 (hereinafter called “the Act”), certain poueir, func- 
and authoniy for the gosemment of the Province of 
"Borabay are declared to be vested in the Governor as Our 
Representative — 


A^ WHEREAS, without prejudice to the provision in the 
Act that m certau? therein specified the Governor shafl 
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act according to instructions rccet\ed from time to time from 
Our Go\-ernor Genefil and to Uic dut> of Our Gmemor to gi« 
effect to instructions so received ^^c are minded to make gen^tal- 
proiisjon regarding tlie due manner in whicli Our said Go\>r»— 
nor sliall execute all things which according to tlie Act and the 
said Letters Patent belong to ht< Office and to tiie trust uliich 
We ha\T rejKised in him 

AND WHERELAS a draft of these Instructions has been hid 
before Parliament m accordance witli the proMsions of sub- 
section ( 1 ) of section fift> iliree of tlie Act and an Address has 
been presented to Ls b> botli Houses of Parliament prayng that 
instructions ma> be issued in the terms of these Instructions 

NOW THEREFORE Wc do b> these Our Instructions 
under Our Sum Manual and Signet declare Our pleasure to be 
as follows — 


A— IsmontcToax 

I Under Uic'c Our Instructions unless the context oihcnsisc 
require the term Gosfmor sliall includi evcr> person for d; 
time being acting as Gos-emor according to the pros luonj of the 
Act 

II Our Gosernor for the lime being shall, with all due solcm 
nit> cause Our Commission under Our Sign Manual appoint 
ing him to be read and pubhslicd in the presence of die Chief 
Justice for the time licmg or in his absence other Judge, of 
the Hi^h Court of the Proxincc 

HI Our said Gosemor sliall take die oath of allegiance and 
die oadi for die due execution of die Office of Our Gosemor 
of Bombay and for the due and impartial administration of 
justice m the form hereto appended whirfi oaths tlie Chief 
Justice for die time bein'* or m lus absence an> Judge, of the 
ifigh Court shall and he k herebs required to tender and. 
administer unto him - 

IV And We do authonse and require Our Gosemor, b\ 
himself or by an> other person to be auUionscd b^ him in that 
behalf, to administer to exTrj person appointed b> him to hold 
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office as a member of the Council of Ministers the oaths of office 
and of secrecy hereto appended 
. V And We do further direct that every person who under 
■ — these Instructions shall be required to take an oath may make 
an affirmation in place of an oatli if he has any objection to 
making an oath 

VI And wfiercas great prejudice may tiappen to Our service; 
by the absence of Our Governor he shall not quit India during 
his term of office vvithout having first obtained leave from Us 
under Our Sign Manual or through one of Our Principal Secre 
tanes of Snie 

B In regvrd to the Execltivx \i.tuority of the Province 

VII In making appointments to his Council of Ministers 
Our Governor shall use his best endeavours to select his Minister* 
;n the /olJowmg manner that » to say to appoint ;n consultation 
with the person who m his judgment is most likely to command 
a stable majority m the Legislature those persons (including so 
far as practicable members of important minority communities) 
who will best be m a position collectively to command the con 
fidence of the Legislature In so acting he shall bear con 
stantly m mind the need for fostering a sense of joint responsibil 
ity among his Ministers 

^ VIII In all matters within the scope of the executive author 
^of the Province save m relation to functions which he is re 
^ ired by or under the Act to exercise in his discretion Our 
Governor shall in the exercise of the powers conferred upon him 
be guided by the advice of his Ministers unless in his opinion 
so to be guided would be inconsistent mth the fulfilment of any 
of the special responsibilities which are by the Act committed 
to him or with the proper discharge of any of the functions 
which he is otherwise by or under tlie Act required to exercise 
^his individual judgment , in any of which cases Our Governor 
'shall notwithstanding his Mmisters’ advice act in exercise of 
the powers by or under the Act conferred upon him in such 
manner as to his individual judgment seems requisite for the due 
discharge of the responsibilities and functions aforesaid But 
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he shall be studious so to ex er c i se his powers as not to enable his 
Ministers to rely upon his special responsibilities m order to 
relieve themselves of responsibilities which are properly their owii„ 

IX Our Governor shall interpret his special responsi , 
for the safeguarding of the legitimate interests of minorities as 
requiring him to secure, in general that those racial or religious 
communities for the members of whicli special representation is 
accorded in the Legislature and those classes of the people com 
mitted to his charge who, whether on account of the smallness of 
their number or their pnmitive condition or their lack of educa 
tional or material advantages or from any other cause, cannot as 
yet fully rel) for their welfare upon joint political action in the 
Legislature shall not suffer, or have reasonable cause to fear, 
neglect or oppression But he shall not regard as entitled to his 
protection any body of persons by reason only that they share a 
view on a particular question which has not found favour with 
the majority 

Further, Our Governor shall interpret the said special responsi- 
bility as requiring him to secure a due propioTtion of appointments 
in Our Services to the several communities, and, so far as there 
may be in his Province at the date of the issue of these Ouf 
Instructions an accepted policy, m this regard he shall be guided 
thereby, unless he is fully satisfied that mi^ificatjon of that policy 
IS essential in the interests of the communities affected or of the 
welfare of the public 

X In the discharge of his special responsibility for the secur 
mg to members of the public services of any rights provided for 
them by or under the Act and the safeguarding of their legitimate 
interests Our Governor shall be careful to safeguard the members 
of Our Services not only in any nghts provided for them by or 
under the Act or any other law for the time being in force, but 
also against any action which in his judgment, would be 
inequitable 

XI The special responsibility of Our Governor for secun^' 
in the sphere of executive action any of the purposes which the 
provisions of Chapter HI of Part V of the Act are designed to 
secure m relation to legislation shall be construed by him as 
requiring him to differ fnjm his Ministers if m his individual 



appendix a 


393 


judgment tlicjr ad\]cc uould ha\e effects of the kind \vliich it 
IS the purpose of the said Chapter to prevent, even though the 
advice so tendered to him is not in conflict with any specific 
"p^vision of the Act 

Xn Our Governor shall construe his special responsibility 
for the protection of the rights of any Indian State as requiring 
him to see that no action shall be taken by his Ministers nhich 
would imperil the economic life of any State, or affect preju- 
dicially any right of any State heretofore or hereafter recognised, 
whether derived from treaty, grant usage sufferance or other- 
wise and he shall refer to Our Governor General any questions 
which may arise as to the existence of any such right 

XIII In the framing of rules for the regulation of the busi- 
ness of tlie Provincial Government Our Governor shall ensure 
that, amongst other provisions for the effective discharge of that 
business due provision is made that the Finance Minister shall 
be consulted upon any proposal by any other Minister which 
affects the finances of the Province and further that no reappro- 
priation vv ithin a Grant shall be made by any Department other 
than the Finance Department, except m accordance with such 
Tules as the Finance Minuter may approve , and that m any case 
in which the Finance Minister does not concur m any such pro 
posal the matter shall be brought for decision before the Council 
of Minuten 

He shall further in those rules make due provision to secure 
tliat prompt attention is paid to any representation received by 
his Government from any minority 

XIV Has ing regard to the powers conferred by the Act upon 
Our Secretary of State to appoint persons to Our service if, in 
his opinion, circumstances arise which render it necessary for 
him so to do m order to secure efficiency in irrigation, Our 
Gov ernor ihall make it hu care to see that he is kept constantly 
supplied with information as to the conduct of irrigation in his 
^vjnee in order that he may, if need be, place this^nformation 
at the disposal of Our Governor General 


XV In the exercise of the powers by law conferred upon 
him in relation to the admmutration of areas declared under 
the Act to be Excluded, or Jmso, vr to ine 
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discharge of his special responsibility for the safeguarding of the 
legitimate interests of ntinonties Oar Governor shall, if he 
tliinks this course would enable him the better to discharge his, 
duties to the inhabitants of those areas or to primitive sectiotn- 
of the population elsewhere appoint an officer with the duty of 
bringing their needs to his notice and advising him regarding 
measures for their welfare 


C — MvTTtBS AFFECTISO THE LeoISIATUSE 

\V I In determining whether he shall in Our Name give Ins 
assent to or withhold his assent from any Bill Our Goy.crnor 
shall without prejudice to the generality of his power to witli 
hold his assent on any ground which appears to hini in his 
discretion to render 'uch action necessary or e^xpedicnt have 
particular regard to the bearing of the provisions of the Bill upon 
anv of the special responsibilities imposed upon him by the Act 
WII ^Vlthout prejudice to the generality of his powers as 
to reservation of DilU Our Go/ernor shall not assent in Our 
name to but shall reservr for the consideration of Our Governor- 
General any Bill of any of the classes herein specified that is to 
say — 

(a) any Bill the provisions of which would repeal or be 
repugnant to the provisions of any Act of Parliament extend 
ing to British India 

(b) any Bill winch in hia opinion would if it became 
law, so derogate from the powers of the High Court as to 
endanger the vosition which that Court is b\ the Act designed 
to fill 

(f) my Bill regarding which he feels doubt whether it 
does or does not offend against the purposes of Chapter 111 
of Part V Or section 399 of tlic Act 

(d) any Bill which would alter the character of the Pcf _ 
manent Settlement c;- 

And in view of the provisions m this clause of these Our 
Instructions it is Our will and pleasure that if his previous sane 
tion IS required under the Act to the introduction of any Bill of 
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the last mentioned description Our Governor shall not withhold 
tint sanction to the intr^uction of the Bill 

Will It IS Our will that the power vested by the Act m 
uur Governor to stay proceedings upon a Bill clause or amend 
ment in the Pros incial Legislature in the discharge of Im special 
responsibility for the prevention of grave menace to peace and 
tranquillity shall not be exercised unless in his judgment, the 
public discussion of the Bill clause or amendment would itself 
endanger peace and tranquillity 

XI\ It IS Our will and pleasure that the scats in the Legis 
lative Council to he filled bv the nomination of Our Governor 
shall be so apportioned as m general to redress so far as may 
be inequalities of representation which may have resulted from 
cleelion and in particular to secure rcprcscniation for women 
and the Scheduled Castes in that Chamber 

D-GtNtItAt 

W And generally Our Governor shall do all that in him 
lies to maintain standards of good administration to promote 
^ all measures making for moral social and economic welfare and 
tending to fit all classes of the population to take their due share 
in the public life and government of tlic Province , and to secure 
amongst all classes and creeds co opcntion goodwill and mutual 
respect for religious beliefs and sentiments , and he shall further 
have regard to this Instruction in tlic exercise of the powers hy 
law conferred upon him in relation to matters whether of legi 
lation or of executive government 

\\I And Uc do hereby charge Our Governor to commiini 
cate these Our Instructions to Ins Minister and to publish the 
same in hi Province in such manner as he may think fit 
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Form of Oath of Allegiance 

do wear that I will be faithful and bear 
true allegiance to His Majesty King George the Sixtli, Emperor 
of India His Heirs and Successors, according to law 
So Itclp me God 

Form of Oath of Office 

I , do vwear that I will well and truly serve 

Our Sovereign King George the Sixth, Emperor of India, m 
the OfHce of , and that I will do right to all manner 

of people after the laws and usages of India, wiUiout fear or 
favour, affection or ill will 

So help me God 

form of Oath of Secrecy for Ministers 
1, , do swear that I will not directly or indirectly 

communicate or reveal to any person or persons any matter 
which shall be brought under my consideration, or shall become 
Icnown to me as a Minister m Bombay, except as may be re 
quired for the due discharge of my duties as such Minister or 
as may be specially permrlfed by the Goicrnor in the case of 
any matter pertaining to the functions to bo exercised by him in 
his discretion 

So help me God 

By order of His Excellency tlic Governor of Bombay, 

C \V A TURNER, 

Chief Secretary to Government 
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First Sckeduix to the Act of 1935 
Composition of the Federal Legislature 
(Only as regards Bntisli India ) 

^Rep,.n„d t> of rt. Co,.„.ller o, H M 

'' Stationery Office ) 


The Council of State 


Rrpresentatiies of Bntuh 
(1) Allocation of seals 


1 2 

Pronnce or Total 

Oommuintf oeaxs 

3 

leneral 

Seats 

4 

leats for 
Scheduled 
Castes 

S 

Sikh 

Seats 

6 

Mubsm 

madsD 

Seats 

Women’ 

Seats 

Uadiaa 

20 

11 

1 

- 

4 

1 


16 

lu 






20 

8 


~ 



■United ProTineea , 

20 

11 






16 

3 

- 

4 




16 


1 



1 

Central Prorioces 















b 

3 

— 

“ 



North-West Frontier 







Pronnce 





















British Baluchistan 







Delhi 


1 J 





Ajiner-Uerwara 










“ 


; 


Anglo Indians 


— 

~ 




t!'»»opeans 


1 ~ 





.Ji^ndian Christians 


1 “ 

~ 




Totals 

ISO 

1 ’5 

6 

4 

1 

6 


397 
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(ii) Distribution of teats for purposes of triennial elections 


1 

province 

Kamber of teats to be Sited 
onginallv for three years only 

2 

Benera 

Seats 

Seat* for 
Scheduled 
Cattet 

Sikh 

Seats 

Muham- 

madan 

C- 

Wo- 


_ 



_ 

_ 

Bombay 

S 




1 

Bengal 

4 



5 


United Prorineea 

S 

1 


3 


Pur;ab 

i 



4 

- 







Central Province* and Berar 






Aisam 






North W*8t Frontier Province 







4 



1 


Sind 









— 



Delhi 

- 



_ 


Ajaer Merwara 



- 

- 


Ooorg 

- 


" 



Total* 

22 






1 

Pronnee 

Number of seat* to be £lled 
onKinallr for six veers only 

* 

Beaeral 

Seal* 

Seats for 
Scheduled 
Castes 

Sikh 

Seats 

Muham- 

madan 

Seats 

11 

Wo- 

Seati 

Madras 

7 




1 

Bombay 












United Provinces 

6 





Punjab 

1 


2 


1 







Central Provinces and Berar 

6 











North West Frontier Province 
























Delhi 






Ajmer Merwar 






Coorg 

- 

- 


_ 

- 

Totals 

28 



15 
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Msdns 
Bombaj 
Bengal 

United Pronnces 
Punjab 

Bibst , _ 

Central Pronneea and Beraf 
Assam 

I«ortli West Frontier Proncce 

Onssa 

Sind 

Bnhsh Baluchistan 
Delhi 

Ajmer-Merwara 

Goars 


The Federal A semblv 
resentalives of Briltsh India 
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Second Schedele to the Act of 1035 

PROUsIONS OF THIS ACT WHICH MA^ BE AMENDED WITHOUT 
AFFECTING THE ACCESSION OF A STATE 

{Repnnled bt pernusnon of the ConlwUer of H M 
Slationert Office ) 

Part I in ^o far as ii relates to the Commander m Cliicf 
Part II chapter II <a\c with respect to tlic ettcrase by tlic 
Go\-emor General on behalf of His Majesty of tlic execute e 
authont) of the Fcdention and the dcfimiion of tlic func 
tions of tlie Gos-emor General the cNCCutive autliont) of 
the Federation die functions of the council of minwtm, and 
the choo mg and summoning of mmuters and Uicir tenure of 
office the power of the Goi-emor General to decide uhetJier 
a he u enUil^ to act in his discretion or c\erose h» mdmdual 
judcrnffitc, die functions of the Governor Genenl widi res 
pcct to exterml afTain and defence , die special nsponsibil 
ities of die Governor General relating to die peace or tranquil 
lity of Indn or an> part thereof, the financial sttbilil^ and 
credit of the Federal Govxmment the rights of Indian States 
and die rights and dignit> of Uieir Rulers and die dis 
cfiarge of his functions b) or under die Act m his discretion 
or m tlic CNcrase of his uidwidual judgment , His Majesty's 
Instrument of Instructions to the Govxmor General , the 
superintendence of the Secretarj of State , and Uie making 
of rules bj die Govxmor General m lus discretion for die 
transaction of, and tlie securing of transmission to him of 
_3;-,nformaUon watli respect to, die business of die Federal 
Government 

Part II, chapter III, save with respect to Uic number of the re- 
presentaUves of Bntish India and of the Indian States in die 
Council of State and die Federal Assembly and the manner 
sfi 401 
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in which the representatnej of the Indian States are to be 
choosen, the disqualificaftom for membership of a Chamberof 
the Federal Legislature m relation to the representatives^! 
the Sutes the procedure for the introduction and passing-w 
Bills joint sittings of the two Chambers , the assent to Bilfs 
or the withholding assent from Bills, by the Governor 
General the reservation of Bills for the signification of Hi; 
Majesty’s pleasure the annual financial statement , the 
charging on the revenues of the Federation of the salaries 
allowances and pensions jiayable to or m respect of judges 
of the Federal Court of expenditure for the purpose of the 
discharge by the Governor General of his functions with 
respect to external affairs defence and the administration of 
any territory in the direction and control of which he is re 
quired to act in hu discretion and of the sums pajable to Hu 
Majesty in respect of the expenses meurred m discharging the 
functions of the Crown in its relations with Indian States 
the procedure with respect to estimates and demands for 
grants supplementary financial statements , the making of 
rules by the Gov emor General fot regulating the procedure of 
and the conduct of business in the Legislature in relation;^, 
matters where he acts m his discretion or exercises his indivi 
dual judgment and for prohibiting the discussion of, or the 
asking of questions on any matter connected with or the 
personal conduct of the Ruler or ruling family of any Indian 
State the making of rules by the Governor General as to the 
procedure wsth respect to joint sittings of and commurica 
tions between the two chambers and the protection of 
judges of the Federal Court and Stale High Courts from dn 
cussion in the Legubture of their conduct 
Part II chapter IV save with respect to the power of the Cover 
nor General to promulgate ordinances m his discretion or in 
the exercise of his indn-idual judgment or to enact Governor 

Generals Acts 

Part in chapter I The whole chapter • 

Fart III chapter If, save with respect to the special respon 
sibibties of the Governor rdating to the rights of Indian 
States and the nghu and dignity of the Rulers thereof and j 
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to the execution of orders or directions of the Gosernor- 
General, and the superintendence of tlie Goxemor General 
in relation to tho^e responsibilities 
:5rt III chapter III, ‘a\e svith respect to the making of rules 
by the Gosemor for prohibiting the discussion of, or the 
asking of questions on, any matter connected ivith or the 
personal conduct of tlie Ruler or ruling family of any Indian 
State, and the protection of judges of the Federal Court and 
State High Courts from discussion in the Legislature of their 
conduct 

Part III, chapter IV The whole chapter 
Part III, chapter V The whole chapter 
Pan III, chapter VI TTie whole chapter 
Pan IV The whole Part 

Pan N' chapter I <a\e with respect to the power of the Federal 
Legislature to make laws for a State, the power of the 
Governor General to empower either die Federal Legislature 
or Provincial Legislature to enact a law vsnih respect to any 
matter not enumerated in any of the Lisu in Seventh 
Schedule to this Act, any power of a State to repeal a 
j Federal law, and the effect of incomistencies between Federal 
law and a State law 

Part V, chapter 11, «ave with respect to the previous sanction of 
the Governor Genera! to the introduction or moving of any 
Bill or amendment affecting nutters as respects vshich the 
Gov emor General js required to act in hu discretion , the 
power of Parliament to legislate for British India or any 
part thereof, or the restrictions on the power of the Federal 
Legi<lature and of Provincial Legislatures to make lavss on 
certain matters 

Part V, chapter III The whole chapter 

Part VI, «a\e m so far as the provisions of that Part relate to 
Indian States, or empower the Gov emor General to issue 
_^orders to the Governor of a Province for preventing any 
grave menace to the peace or tranquillity of India or anv part 
thereof 

Part VII, chapter I, in <0 far as it relates to Burma 
Part VII, chapter II, save vnth respect to loans and 


guarantees 
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to Federated States and the appointment, removal and con 
ditions of service of the Auditor General 
Part VII, chapter III, save in so far as it affects suits against 
the Federation by a Federated State 
Part \'in save with respect to the constitution and functions 
of tlie Federal Railway Authority ; the conduct of 
business between the Authority and the Federal Govern- 
ment, and the Railwray Tribunal and any matter with respect 
to which It has jurisdiction 

Part IX, chapter I, in so far as it relates to appeals to the Federal 
Court from High Courts in British India, the power of the 
Federal Legislature to confer further powers upon the Federal 
Court for the purpose of enabling it more effectively to 
exercise the powers conferred upon it by this Act 
Part IX, chapter If The whole chapter 
Part X save with respect to the eligibility of Rulers and subjects 
of Federated States for civil Federal office 
Part XI The whole Part 

Part XII, save with respect to the saving for rights and obliga- 
tions of the Crown m its relations with Indian States , the 
use of His Majesty's forces in connection with the dischar^ 
of the functions of the Crown in its said relations ; the Iffnita- 
tion in relation to Federated States of His Majesty’s power 
to adapt and modify existing Indian Jaws, His Majesty’s 
powers and jurisdiction in Federated States, and resolutions 
of the Federal Legislature or any IVovincial Legislature re 
cominending amendments of this Act or Orders m Council 
made thereunder, and save also the proi’isions relating to 
the interpretation of this Act so far as they apply to provi 
sions of this Act whidi may not be amended without affect- 
ing the accession of a State 
Part XIII The whole Part 
Part XIV The whole Part 

First Schedule The whole Schedule, except Part 11 tliereof 
Third Schedule The whole Schedule 


Fourth Schedule, save with respect to the oath 
be taken or made by die Ruler or subject of 
Fifth Schedule The whol*' Schedule 


or affirmation to 
an Indian State 
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Sixth Schedule The whole Sdiedule 

Seventh Schedule Any entry in the Legislative Lists m 'o far 
as the matters to which it relates ha\e not been accepted by 
^ the State m question as matters with respect to which the 
Federal Legislature may make lasss for that State 
Eighth Schedule The whole Schedule 
Ninth Schedule The whole Schedule 
Tenth Schedule The whole Schedule 
Eleventh Schedule The whole Schedule 
Twelfth Schedule The whole Schedule 
Thirteenth Schedule The whole Schedule 
Fourteenth Schedule The whole Schedule 
Fifteenth Schedule The whole Schedule 
Sixteenth Schedule The whole Schedule 




Table op Seats 
Provincial Legislative Counals 
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Seventh Schedule to tme Atyr of 1935 
IXCISLATIVE LISTS 

{Reprinted by pernuinon of the Controller of H M 
Stationery Ogtee ) 

List I 

Federal Legislative List 

1 His Majesty’s naval, military and air forces borne on the 
Indian csUblishment and any other armed force raised in India 
by the Crown, not being forces raised for employment in Indian 
States or military or armed police mainUmed by Provincial 
Governments, any arroed forces which are not forces of Hw 
Majesty, but are attached to or operating with any of His 
Majestyi naval, military or air foKcs borne on the Indian estab-’ 
lishment centr^ intelligence bureau, preventive detention in 
British Indu for reasons of Sute connected with defence, external^ 
affairs, or the discharge of the functions of the Crown in its re* 
lations with Indian States 

2 Naval, military and air force works , local self govern 
ment in cantonment areas (not being cantonment areas of Indian 
State troops), the constitution and powers within such areas of 
cantonment authorities, tfic regulanon of house accommodation 
in 'uch areas, and, within Bntish India, the delinutation of such 
areas 

3 External affairs , the onplementing of treaties and agree- 
ments with other countries , extradition, including the surrender 
of cnrmnals and accused persons to parts of His Majest/s 
domimons outside India 

4 Ecclesiastical affairs, including European cemeteries ^ 

5 Currency, coinage and tender 

6 Public debt of the Federation 

7 Posts and telegraphs, including telephones, wireless, broad- 
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casting, and oUier like forms of communication. Post Office 
Sa\ings Bank 

8 Federal Public Scr\iccs and Federal Public Service 
^'pmnussion 

9 Federal pensions, that is to say, pensions payable by the 
Federation or out of Federal revenues 

10 Uorks, lands and buildings vested in, or in tlie posses- 
sion of, His Majesty for tlic purposes of Uic Federation (not 
being naval military or airforce uorks), but, as regards property 
situate in a Province, subject always to Provnncial legislation, save 
in so fir as Feder^ law otherwise provides, and, as regards 
property m 1 federated Slate held by virtue of any lease or 
agreement witli ihit State subject to the terms of tliat lease or 
agreement 

1 1 The Imperial Library the Indian Museum, tlie Imperial 
War Museum, the Victoria Memorial, and any similar msUtu- 
tion controlled or fimneed by the Federation 

t2 Federal agencies and institutes for the follovvint! pur- 
poses, that is to say, for research, for professional or technical 
training or for the promotion of special studies 

13 The Benares Hindu University and the Ahgarb Muslim 
“University 

14 Tlie Survey of India, the Geological, Botanical and Zoo 
logical Surveys of India, Federal meteorological organisations 

15 Ancient and historical monuments, ardiamlogical <itcs 
and remains 

j 6 Census 

17 Admission into, and emittration and e^pubion from, 
India including in relation Uiereto tlie regulation of the move- 
ments in India of persons who are not British subjects domiciled 
in India subjects of any Federated State, or Bntidi subjects domi- 
ciled m tlie United Kingdom , pilgnmages to places beyond India 

18 Port quarantine, veamen’s and marine hospitals, and 
hospitals connected witli port quarantine 

19 Import and evport across customs frontiers as defined byr 
the Federal Government 

30 Federal niluays, the r^ulation of ail railway, otlier 
than minor railways m respect of safety, maMinum and minimum. 
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rates and fares, station and service terminal charges, interchange 
of traffic and the responsibiht) of railway adrainistralions as 
caniers of goods and passengers, the regulation of minor rail- 
ways m respect of safety and the responsibility of the administr^ 
tions of such railvrays as cancers of goods and passengers 

21 Mariume shipping and luvigation, including shipping 
and navigation on tidal waters. Admiralty jurisdiction 

32 Major ports, that is to say, the declaration and delimita- 
tion of such ports, and the constduliOD and powers of Port 
Authorities therein 

23 Fishing and fishenes beyond temtoria! waters 

24 Aircraft and air navigation, the provision of aero- 
dromes regulation and organisation of air traffic and of aero- 
dromes 

35 Lighthouses, including lightships, beacons and other 
provision for the safety of shipping and aircraft 

26 Carriage of passengers and goods by sea or by air 

97 Copyright, inventions designs, trademarks and mer 
chandise marks 

98 Cheques, bills of exchange, promissory notes and other 
like instruments 

39 Arms, firearms, ammunition 

30 Explosives 

31 Opium, so far as regards cultivation and manufacture, or 
sale for export 

32 Petroleum and other liquids and substances declared by 
Federal law to be dangerously inflammable, so far as regards 
possession, storage and transport 

33 Coqwrations, that is to say, the incorporation, regufa 
tion and winding up of trading corporations, including banking, 
insurance and financial corporations, but not including corpora- 
tions oivned or conttoifed by a Federated State and carrying on 
business only within that State or co-<^rative societ'es, and of 
corporations whether trading or not with objects not confined to 
one unit but not incfuding Universities 

34 Development of industnes, where developmenc under 
Federal control is declared by Federal law to be expedient m 
the public interest 
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35 Regulation of labour and in mines and oilfields 

36 Regulation of mines and oilfields and mineral dcsclop- 
ment to the extent to uhich such regulation and dcsclopmcnt 

■Imder Federal control » declared bjr Federal law to be expedient 
in the public interest 

37 The law of insurance except as respects insurance under- 
taken by a Federated State and die regulation of the conduct of 
insurance business, except as respects business undertaken by a 
Federated State, Gosernment insurance except so far as under- 
taken by a Federated State or by \irtuc of any entry in the 
Provincial Legislatne List or ibe Concurrent Legislate c List, by 
a Province 

38 Banking, that is to say the conduct of banking business 
by corporations other than corporations owned or controlled by a 
Federated State and carrying on business only within that State 

39 Extension of the powers and jurisdiction of members of 
a police force belonging to any pari of British India to any area 
jn another Governor’s Province or Chief Commissioner’s Pro- 
vince, but not so as to enable the police of one part to exercise 
powers and jurisdiction elsewhere without the consent of the 

jOovemment of the Province or the Chief Commissioner, as the 
case may be , extension of (he posrers and jurisdiction of mem- 
bers of a police force belonging to any unit to railway areas out- 
side that unit 

40 Elections to the Federal Legislature, subject to the provi- 
sions of this Act and of any Order in Council made thereunder 

41 The salanes of the Federal Ministers, of the President 
and Vice President of the Counal of State and of die Speaker 
and Deputy Speaker of the Federal Assemblj , the salanes 
allowances and p-ivileges of the raembere of the Federal Lcgisla- 
tme, and, to such extent as is expressl> authorised by Part II 
of this Act the punishment of persons who refuse to one 
evidence or produce documenu before Committees of tlie Leeula- 

in this "■"h '«P'« to any ot the matlcnt 

tna^^rstTnta"'' "f the 



412 


APPENDICES 


44 Duties of customs, including export duties 

45 Duties of excise on tobacco and other goods manufac- 
tured or produced in India except — , _ 

(a) alcoholic liquors for human consumption; -• 

{b) opium, Indian hemp and other narcotic drugs and nar 
cotics, non narcotic drugs, 

(c) medicinal and toilet preparations containing alcohol, or 
any substance included in sub paragraph (fr) of this 
entry 

46 Corporation tax 

47 Salt 

48 State lotteries 

49 Naturalisation 

50 Migration within India from or into a Governor’s Pro- 
vince or a Chief Commisstoner’s Province 

51 Establishment of standards of weight 

5a Ranchi European Mental Hospital 

53 Jurisdiction and powers of all courts, except the Federal 
Court, with respect to any of the matters m this list and, to such 
extent as is expressly authorised by Part IX of this Act, the 
enlargement of the appellate jurisdiction of the Federal Court, 
and the conferring thereon of supplemental powers 

54 Taxes on income other than agricultural income 

54a The matters specified in the proviso to sub section 2 of 
Sec 1423 of this Act as matters with respect to which provision 
may be made by laws of the Federal Legislature 

55 Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies , taxes on the 
•capital of companies 

56 Duties in respect of succession to property other than 
agricultural land 

57 The rates of stamp duty m respect of bills of exchange, 

cheques promissory notes, bills of lading, letters of credit, 
policies of insurance, pnwies and receipts i 

58 Terminal taxes on goods or passengers carried by raiP 
■s\ay or air, taxes on railway fares and freights 

59 fees in respect of any of the matters in this list, but not 
including fees taken m any Ckiurt 
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List II 

PRO\iNctAi. Legisiati\’E List 

; Pubbc order (but not including the use of His Majesty’s- 
naval, military or air forces in aid of the civil power) , the ad- 
ministration of justice , constitution and organisation of all courts,^ 
except the Federal Court, and fees taien therein, preventive- 
detention for reasons connected with the maintenance of public 
order, persons subjected to such detention 

2 Jurisdiction and powers of all courts except the Federal 
Court with respect to any of the matters in this list, procedure 
in Rent and Revenue Courts 

3 Police, including railway and village police 

4 Pnsons, reformatories, ^rstal institutions and other in- 
stitutions of a like nature, and persons detained therein , arrange- 
ments witli other units for the use of pnsons and other institu 
tions 

5 Public debt of the Province 

j 6 Provincial Public Services and Provincial Public Service 
Commissions. 

7 Provincial pensions, that is to say, pensions pa^nble by the 
Province or out of Provincial revenues 

8 \\ ofks, lands and buildings vested m or m the possession 
of His Majesty for the purpose of the Province 

9 Compulsory acquisition of land 

10 Libraries, museums and other similar institutions con- 
trolled or financed by the Province 

11 Elections to die Provincial Legislature, subject to the 
provisions of this Act and of any Order in Council made there- 
under 

12 Hie salaries of the Pnmncial Mimsters, of the Speaker 
and Deputy Speaker of the L^slative Assembly, and, if there 
K a Legislative Council, of the President and Deputy President 
thereof; the salaries, allowances and privileges of the members 
of Ae Provmaal Legislature, and, to such extent as is expressly 
authorised by Part III of t^ the punishment of persons 
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^^ho refuse to !;i\c c\idpnce or produce documents before Com 
mittces of the Provincial Legislature 

13 Local government that is to say, the constitution and 
powers of municipal corporations improvement trusts distnf’ 
boards mining settlement authorities and other local aulhoritie? 
for the purpose of local self government or village administra 

14 Public health and saniution, hospitals and dispensaries, 
registration of births and deaths 

15 Pilgrimages other than pilgrimages to places beyond 
India 

16 Burials and burial grounds 

1 7 Education including Universities other than those speci 
fied in paragraph 13 of List I 

18 Communications that 1$ to say, roads, bridge*, feme*, 
and other means of communication not specified in List I , 
minor railways subject to the provisions of List I with respect 
to such railways municipal tramways, ropeways, inland water 
ways and traffic thereon subject to the provisions of List JII with 
regard to such waterways, ports subject to die provisions in Li«t 
I with regard to major ports, vehicles oiber than mcclnnically 
propelled vehicles 

19 \\atcr that IS to say water supplies irrigation and canal*, 
drainage and embankments water storage and water power 

20 Agriculture including agricultural education and re 
search protection against pests and pnrveniion of plant diseases , 

mprovement of stock and prevention of animal diseases, veter 
mary training and practice, pounds and the prevention of cattle 
trespass 

21 Land that is to say rights in or over land land tenures, 
including the relation of landlord and tenant, and Uie collection 
of rents transfer alienation and devolution of agricultural land , 
land improvement and agricultural loans, colonization, Courts 
of Wards encumbered and attadied estates , treasure trove 

22 Forests , 

23 Regulation of mines and oilfields and mineral develop"* 
ment subject to the provisions of List I wiih respect to regula- 
tion and development under Federal control 

24 Fisheries 
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3 Protection of wild bird>*ind wild mimiU 
6 Cas and gasw-oik^ 

, Trade and commerce witJiin the Province, mirUts and 

iiri naone^ iendin" and monea lender^ 

S Inm and innkeeper^ 

c) Production nippK and di tnbuUon of <'c»od> develop- 
ment of indu-lne^ Mibject to ilte ptoai ions in List I \miIi respect 
:o tlie div'clopment of certain industries under Federal control 

jO \dultcrauon of loodituffs and otlicr good \vei'’hls and 
ma<ures 

Intoxicating Iiquorv and narcotic drugs tliat is to sa\ 
ihe production manufacture pos-exion transport purchase and 
ale of intOMcaUn" liquors opuun and otlier narcotic drues but 
subject as n.-'pect opuun to die prova ion> ol la t I and as 
respects poison, and dansairou. dni<^ to die provi ions of Li t HI 

3 Relief ot the poor unemployment 

33 The incorporation re<n«lauoR and winding up of cor 
ponuons not hems' corporauotu pecificd m Li-t I or Lnr.-er 
Mties unincorporated tradin'* litcrars saenufic relmous and 

^otlier <ocieue> and associations co-operative soaeties 

34 Chanties and chantable mstmiuons, chantahle and rtU 
gious endowmentj 

33 Tlieatres dramatic performances and cinemas but rot 
indudin" the «uiction of cinematosmph film> for exliibition 

36 Betting and gambling 

37 Offences a«*auist laws willi respect of an\ of tlie matters 
in tills ]i t 

35 Inquines and staU-tics for tlic purpose of an^ of the 
matters m this kt 

30 Land revenue lacfudin" die a&ressment md collccUon of 
revanue the maintenance of land rccordls survex for re\-enue 
purposes and records of n'-hts and abenation of revenue 

40 Duties of exciic oa Ac ftrftenang goods manufactured or 
produced m the Province and countcrvailm" duties at the rune 
or lower rates on suniJir goods manufictured or produced els**- 
vihere in India — 

{<*) alcohoLc Lquors for human consmnppon , 
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{b) opium, Indian hemp and other narcotic drugs and nar 
coticj , non narcotic drugs , 

(c) medicinal and toilet preparations containing alcohol oi 
any substance included in lub paragraph {b) of ttj 
entry 

41 Taxes on agncultural income 

42 Taxes on lands and buildings, hearths and windovii 

43 Duties in respect of succession to agricultural land 

44 Taxes on mineral nglits, subject to any limitations imposed 
by any Act of the Federal Legislature relating to mineral develop- 
ment. 

45 Capitation taxes 

46 Taxes on professions, trades, callings and employments 
subject, however, to the provisions of Section 142a of this Act 

47 Taxes on animats and boats 

48 Taxes on the sale of goods and on advertisements 

48a Taxes on Vehicles suitable for use on roads whether 

mechanically propelled or not, including tramcars 

48b Taxes on consumption or sale of electneify, subject, how 
ever, to the provmons of Section 154a of this Act 

49 Cesses on the entry of goods into a local area for con ^ 
sumption, use or sale therein 

50 Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling 

51 The rates of stamp duty m respect of docoments other 
than those specified in the provnsuins of List I with regard to 
rates of stamp duty 

52 Tlues on passengers and goods earned on inland water 
ways 

53 Tolls 

54 Fees in respect of any of the matters in this list, but not 
including fees tahen in any Court. 
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List III 

CONCfRRENT LEC1SLATI\X LiST 
Part I 

I Cnmmal law mcludu^ all matters included in the Indian 
Penal Code at the date of the passing of this Act but excluding 
offences a^namit laws with respect to am of the matters «pecified 
m List I or Lbt II and exclu ding the use of Hi» Maje^t^-’s na\-al, 
mihtarv and air forces m aid of the ci\il power 

Cnmmal Procedure including all matters included in the 
Code of Criminal Procedure at the date of the passing of this 
Act 

3 Removal of pitoncrs and accu ed persons from o^e unit 
to another unit 

4 Cm) Procedure mcluding the law of Limitation and all 
matters mcluded in the Code of Ctvil Procedure at the date of 
the passing of this Act the iTco%erv in a Go\ emor’s Premnee or 
a Quef Commt sioner's Prm-mce of claims in respect of taxes 
and other pubbe demand, tocludm-r arrears of bnd rrvenue and 
sums r eco s erable as such anstng outside that Province 

5 Endence and oaths recogrudon of laivs public acts and 
records and judiaal proceedm*^ 

6 Marruge and dis-orce, infants and minors, adoption 

7 Uls, mtestacs , and accession, <a%-e as regard agncultural 

land. 

8 Transfer of property other than agncultural land , regis- 
tration of deeds and documents. 

9 Trusts and Trustees 

to Contracts, including partnership, agenc>, contracts of 
carnage, and other special forms of contract, but not mcludm^ 
contracts relating to agncultural land 

I I Arbitration 

!2 Bankruptcy and uisolvencj , admintstrators-generaj and 
ofnaal tn.stees 

13 Stamp duties other than duties or fees collected bs means 
of judicial stamps, but rot mcluding rates of stamp dut> 

14. Actionable* svTongs, save m 'o far as included in laws wath 
respect to any of the matters specified m Lot I or last 11 

27 
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15 Jurisdiction and poners of all courts, cNcept the Federal 
Court, with respect to any of the matters m this list 

r6 Legal, medical and other professions 

17 Newspapers boolcs and pnnttng presses 

18 Lunacy and mental deficiency including places for the 
reception or treatment of lunatics and mental deficients 

19 Poisons and dangerous drugs 

20 Mechanically propelled vehicles 

21 Boilers 

22 Prevention of cruelly to animals 

23 European vagrancy, criminal trdies 

24 Inquiries and statistics for the purpose of any of the 
matters in this Part of this List 

25 Fees m respect of any of the matters in this Part of this 
List but not including fees taken in any Court 

Part II 

26 Factories 

27 ^Velfarc of labour , conditions of labour, provident funds , 
eoipio^’ers* JabiJjj}' and utcirkmenV compensation, health is 
surance, including invalidity pensions, old age pensions 

28 Unemployment insurance * 

29 Trade unions industrial and labour disputes 

30 The prevention of the extension from one unit to another 
of infectious or contagious diseases or pests affecting men 
animals or plants 

31 Electricity 

32 Shipping and navigation on inland waterways as regards 
mechanically propelled vessels and the rule of the road on such 
waterways, carnage of passengers and goods on inland water 
ways 

33 The sanctioning of cinematograph films for exhibition 

34 Persons subjected to preventive detention under Federal 
authority 

35 Inqumes and statistics for the purpose of any of itT, 
matters m this Part of this last 

36 Fees m respect of any of the matters in this Part of this 
List, but not mcluding fees taken in any Court 
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DR.\rr INSTTiVMEST OF ACCESSION 

(Rfpnnted b) f'frmunon oj the Controller of H 
SfalJORFf^ O 0 tc< ) 

INSTRUMENT OF \CCESSIO\ OF 

(Inwi full nime nnd iille } 

UHERE.\S propoxiL for tlio rsiibUsliment of o Fedinition 
of India cornpri<;mg such Indiin States as accede tliereto 
and the ProMnces of Bnti h India comtituted as autonotnous 
Pros mc« ha\t been di«cu «ed bci\\tcn reprc«entati\ts of His 
MajesU s Go\'cmini.ni of the Parhuneni of the L nited Kin'^iom, 
of Briti h India and of the RuJers of the Indian States 

AND ^SHERE.\S tliose proposals coniemphted tliat Ute 
Federation of India sliould be constituted b) in Act of tlie 
Pirhunent of the United Kingdom, and b> llie accession of 
Indian States 

AND \SHERE.\S provision for the Comtitution of a Federa 
tion of India hxa now been mad*, in Uie Gov-emment of India 
Act, 1035 It «b> that Act provided that Uie Federation shall 
not be establislied until such dale as His Majestv ina> b> Pro- 
chmntion declare and such dccJaration cannot be made until tlie 
requisite number of Indian States have acceded to tlie Federation 
^ND ItHEREAS tlie said Act cannot appK to anj of mv 
temtones save virtue of m> consent and concurrence signified 
b) m> accession to liie Federation 
NOI^ THEREFORE 

. I (Insert full name and title) 

fvuler of (Insert name of State) 

In the exercise of m> sovereignty m and over my said State 
For the purpose of cooperoUntr in furtherance of the interests 
and welfare of India by umting in a Federation under the Crowai 

419 
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by the name of the Federation of India with the Provinces called 
Governors’ Provinces, and with the Provinces called Chief Com- 
missioners’ Provinces, and with the Rulers of other Indian States 

Do hereby execute this my Instrument of Accession an^ 

1 I HEREBY DECLARE that subject to His Majesty 
acceptance of this Instrument, I accede to the Federation of 
India as established under the Government of India Act, 1935, 
(hereinafter referred to as the Act”) with the intent that His 
Majesty the King, the Governor General of India, the Federal 
Legislature, the Federal Court and any other Federal Authority 
established for the purptiscs of Federation shall, by virtue of this 
my Instrument of Accession, but subject always to the terms 
thereof and for the purposes only of the Federation, exercise m 
relation to the State of (hereinafter referred 

to as 'this State”) such functions as may be vested in them by 
or under the Act 

a I HEREBY ASSUME the obligation of ensunng that due 
effect IS given to the provisions of the Act within this State as 
far as they are applicable therein by virtue of this my Instru 
ment of Accession 

3 I ACCEPT the matters specified in the First Schedule 
hereto as the marten with respect to which the Federal Legtsla ' 
lure may make laws for this State, and in this Instrument and 
in the said First Schedule I specify the limitations to sihich the 
povser of the Federal Legislature to make laws for the State, 
and the exercise of the executive authority of the Federation jn 
this State, are respectively to be subject 

IN here under the First Schedule hereto the power of the 
Federal Legislature to male laws for this State with respect to 
any matter specified in that Schedule is subject to a limitation, 
the executive authority of the Federation shall not be exenrisable 
in this State with respect to the matter otherwise than in accord 
ance with and subject to that limitation 

4 The particulars to enable due effect to be given to the 
provisions of Sections 147 and 149 of the Act are set forth ir“ 
the Second Schedule hereto 

5 Reference in this Instrument to laws of the Federal Legis- 
lature include references to Ordinances promulgated^ Acts enacted 
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and Jaw made by die Go\ernor General of India under Sections 
42 to 45 of the Act inclusi\e 

6 NOTHING in this Instrviment affects the continuance of 
ipy sovereignty m and over this State or, save provided by this 

instrument or by any law of the Federal Legislature made m 
accordance witli tlie terms thereof, llie exercise of any of my 
powers authority and rights in and over this State 

7 NOTHING in this Instrument shall be construed as 
authorising Parliament to legislate for or exercise jurisdiction 
over tins State or its Ruler in any respect 

PROVIDED that the accession of fh» State to tlie Federation 
shall not be affected by any amendment of the provisions of the 
Act mentioned m tlie Second Schedule thereto and the references 
in this Instrument to die Act shall be construed as references to 
the Act as amended by nny such amendment, but no sucli 
amendment shall, unless it is accepted by the Ruler of this State 
in an Instrument supplementary to this Instrument, extend the 
functions which, by nrtue of dm Instrument are exercisable by 
His Majesty or any Federal autlionty in relation to diis State 

8 The Schedules hereto annexed shall form an integral part 
of this Instrument 

9 This Instrument shall be binding on me as from the date 
on vvhicii His Majesty signifies his acceptance diereof nrovided 
that if the Federation of India is not established before die 

day of Nineteen hundred and , this 

Instrument shall, on that da>> become null and void for all pur- 
poses whatsoever 

10 I HEREBY DECLARE that I execute this Instrument 
for raj’self, my hein and successors, and that accordingly an/ 
reference in this InsUumenl to me or to the Ruler of this State 
IS to be construed as including a reference to my heirs and 
successors 

THIS INSTRUMENT OF ACCESSION (then follows the 
attestation to be drawn with all due formality appropriate to 

declaration of a Ruler) 


APPENDICES 


422 


Additional Paragraphs for Insertion in 
Proper Cases 

A ^VHEREAS 1 am desirous that fonciions m relation to- 
the administration in this State of laws of the Federal Lcgisla 
ture which apply therein shall be exerased by the Ruler of this 
State and his officers and the terms of an agreement in that 
behalf have been mutually agreed between me and the Go\ernor 
General of India and arc set out in the Schedule hereto 

NOW therefore 1 hereby declare that I accede to the Federa 
tion with the assurance that the said agreement will be executed 
and the said agreement when executed diall be deemed to form 
part of this Insiniment and shall be construed and hate effect 
accordingly 

B Tlie provisions conUined in Part VI of the Act with 
respect to interference with Water Supplier being Sections 130 
to 133 thereof inclusive arc not to apply in relation to this State 
C WHEREAS NOTICE has been gnen to me of Hw 
Majesty’s intention to declare m signifying his acceptance of 
this my Instrument of Accession that the following areas 

are areas to which it ts expedient that the provisions of sub 
sections (i) of Section 294 of the Act should apply 

NOW THEREFORE I hereby declare that this Instrument 
IS conditional upon His Majesty making such a declaration 
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List of Schedules to the Act of 1935 

First Schedule— Composition of the Federal Legislature 
Second Schedule — Provisions of the Act of 1935 ii-hich may be 
amended without affecting the Accession of the State 
Third Schedule — Provisions as to Governor-General and Gover- 
nors of Provinces 

Fourth Schedule — Forms of Oath or Affirmations 
Fifth Schedale — Composition of Provincial Legislatures 
Sixth Schedule — Provisions as to Franchise 
Seventh Schedule — ^Legislative Lists 
Eighth Schedule — ^The Federal Railway Authority 
Ninth Schedule-Provisions of Government of India Act con- 
tinued in force with Amendments until establishment of the 
Federation 

Tenth Schedule— Enactments repealed 
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Amendments to the Cosstttutiqs Act made b\ India and 
Burma (Miscellaneous Amendurnt) Act, 1940 not noted 
IN the boon of the text 

1 After Section 154 of ihc Cohstitution Act (on p 294 of 
tl»c text) the folJoMing scctwn is inserted 

Taxes os EtscTTHcm 

Saw m «o far as any Federal law may otherwise provide, 
no Provincial law or law of a Federated State shall impose, 
or aiithoriae the tntposifion of, a tax on the consumption or 
sale of elecmcity (whctlict produced by a Gos-ernment or 
other persons) v>hich » — 

(fl) consumed by the Federal Goxernment, o? sold to tiie 
Federal Cowmment for consumption by that 
Goyernment, or 

{b) consumed in the construction, maintenance or operation 
of a Federal Railway, or sold to that Authority or any 
such railway company for consumption m con* 
struction, maintenance or operation of a Federal Rail- 
way, 

and any such law imposing, or authorising tlic imposition of, a 
tax on the sale of clectncity shall secure that the price of 
electricity sold to the Federal Goxemment for consumption 
by that Gosernment or to the tedxral Railway Authority or 
any such railway company as aforesaid for consumption in 
the construcljon maintenance or operation of a Federal Rail 
ssay, shall be less by the amount of the tax than the price 
charged to other consumers of a substantial quantity of 
electricity C* 

2 Power to appoint acting puisne judge of tlie Federal Court 
At the end of Section S02 (on p 339 of the text) of the 

Constitution Act the following subsection is inserted 

4*4 
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“(2) If ihe office of any other judge of the Federal Court 
becomes v-acant, or if any such judge is appointed 
to act temporanl^ as Chief Justice of India or is by 
reason of absence, or for any other reason, unable to 
perform the duties of his office, the Governor General 
may in his discretion appoint a judge of a High Court 
who IS duly qualified for appointment as a judge of 
the Federal ^uit to act temporarily as a judge of 
that Court, and the person so appointed shall, unless 
the Governor General in his discretion thinks fit to 
revoke his appointment, be deemed to be a judge 
of the Federal Court until some person appointed by 
His Majesty to the v-acant office has entered on the 
duties thereof, or until ihc permanent judge has re* 
sumed hu duties ” 

3 Some minor amendments and additions art made in the 
subsections of Sections 88, 89 and 90 of the ComUtution Act 

4 Some minor amendments are made (in Section 273) in 
provisions as to family pension funth, m Section 284 prov*idmg 
for confirmation of appointment to India office staff and staff 
of Auditor of Indian Home Accounts and (m Section 305) in 
prtmsions as to pensions of home cnnl «erv-ants appointed to 
offices in India 
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